provided by Kenneth J. Peacocke Appellate Law Firm
APPELLANT’S FACTUM 

I.  THE APPEAL

1.
The Applicant (Appellant), Cliff and Cliff Farms Ltd., as moving party, seeks an Order granting leave to appeal the Order of the Divisional Court dated January 14, 2005, whereby a panel of the Divisional Court allowed the Respondent Municipality's appeal from a decision of the Normal Farm Practices Appeal Board.  The Divisional Court dismissed the Applicant's (Appellant) application which had been brought to the Board pursuant to s. 6 of the Farming and Food Production Protection Act, 1998, and which sought a determination that the Respondent's Zoning By-law restricted the Applicant's ability to carry on a normal farm practice.

II.   THE FACTS

2.
The Applicant (Appellant), Cliff and Cliff Farms Ltd. [hereinafter, "the Appellant"] operates a pig farm in the Municipality of Riverview, Belle County, Ontario.  The Municipality of Riverview’s [hereinafter, "the Municipality"] Zoning By-Law No 22-1985, contains, inter alia, certain "Minimum Distance Separation" requirements for farm operations which would apply to the Appellant's farming operations.



Zoning By-law No. 22-1985



Motion Record, Tab 5

3.
Section 6(1) of the Farming and Food Production Protection Act, 1998, provides that no municipal by-law applies to restrict a normal farm practice carried on as part of an agricultural operation.

Farming and Food Production Protection Act, 1998, Schedule B to this factum

4.
Section 6(2) of the Act allows farmers such as the Appellant to apply to a specialized tribunal, the Normal Farm Practices Appeal Board, for a determination as to whether a practice is a "normal farm practice" for the purposes of the non-application of a municipal by-law.  

5.
Section 6(3) refers to applications, stating:

(3)    An application may be made by,

(a) farmers who are directly affected by a municipal by‑law that may have the effect of restricting a normal farm practice in connection with an agricultural operation; and

(b) persons who want to engage in a normal farm practice as part of an agricultural operation on land in the municipality and have demonstrable plans for it.

6.
Nowhere in the Act is the term "by-law" curtailed in any way.

7.
After applying for a building permit to construct additions to increase the sow capacity of its operation, as well as unsuccessfully applying for three minor variances from the zoning by-law, the Appellant applied to the Normal Farm Practices Appeal Board [hereinafter, "the Board"] for a determination as to whether the Minimum Distance Separation ["MDS"] requirements of the Municipality' Zoning By-law No. 22-1985, contained in Section 4.5 and 29 thereof, restricted the ability of the Applicant to carry on a normal farm practice. 



Divisional Court Reasons, page 3, para. 11 - 12
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8.
The Board conducted a hearing.  The Board considered (a) 
the history and current status of the applicant’s farm operation; (b) the Farming and Food Production Protection Act, 1998 and the four factors mandated for consideration under s. 6;  (c) the position of the parties; (d)  the evidence of various witnesses including municipal planners, (e)  By-law 22-1985, specifically sections 4 and 29, and (f) the decision of Pyke v. Tri Gro (2001), 55 O.R. (3d) 257 (C.A.).



Normal Farm Practices Board Decision, page 28
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9.
The Board found that the applicant’s proposal to construct (a) a new farrowing barn and (b) a new gestation barn to accommodate 650 additional sows (for an increase of a total capacity of 1,350 sows) would meet MDS II requirements with respect to the nearest neighbour’s dwelling.  The Board determined that the Applicant’s existing operations were “conducted in a manner consistent with proper acceptable customs and standards as established by similar agricultural operations under similar circumstances” and were thus a normal farm practice.  

Normal Farm Practices Board Decision, page 33



Motion Record, Tab 4

10.
The Board ultimately found in the Appellant's favour, ruling that the proposed use would be a normal farm practice if it incorporated specific modifications as directed by the Board pursuant s. 6(16) of the Act.



Normal Farm Practices Board Decision, page 43
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11.
The Municipality appealed the Board's decision to the Divisional Court, which allowed the appeal, ruling that the Board erred in law in accepting jurisdiction to entertain the Appellant's application.



Divisional Court Reasons, p. 3, para. 9
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12.
At the core of the Divisional Court's decision is a finding that the Board lacked jurisdiction in the matter because the by-law in question was a zoning by-law, as opposed to a general by-law which dealt with matters prohibiting or regulating nuisances and disturbances of the type referred to in the preamble of the Farming and Food Production Protection Act, 1998.  The Court ruled that the Board had no jurisdiction to interfere with matters pertaining to land use such as those which arose in the circumstances of the case at bar.   The Court also seemed to suggest that there was a conflict between the Farming and Food Production Protection Act, 1998 and the Planning Act, and stated that there was nothing in the preamble of the Act which conferred authority on the Board to interfere with matters that fall within the traditional scope of land use planning.  The Court also stated that there was nothing in the Act to conclude that the Board is qualified to deal with matters pertaining to land use planning.



Divisional Court Reasons, p. 5, para. 21 - 24



Motion Record, Tab 

13.
The key paragraphs of the Court's ruling are paragraphs 21 and 30, which state:

“[21] However, it is our view that section 6 (1) and (2) of the Act, the provisions relied on, cannot be the source of any such jurisdiction. Section 6 (2) confers jurisdiction on the Board to determine whether a practice is a normal farm practice for the purposes of the non-application of a municipal by-law. A "municipal by-law", as used in section 6, does not include a zoning by-law. Rather, section 6 (1) and (2) are intended to refer to municipal by-laws which deal with matters prohibiting or regulating nuisances and disturbances of the type referred to in the preamble of the Act. This is one of those rare instances in which a court should not give effect to the literal meaning of a word where the context shows overwhelmingly that the Legislature intended that it should be given a more restricted interpretation.

.....

[30] Accordingly, it is our view that the jurisdiction of the Board is confined generally to matters involving the protection of farmers who cause inevitable nuisances and disturbances to others by giving farmers the right to do so provided that their farming operations fall within the definition of "normal farming practice". The Board has no jurisdiction to interfere with matters pertaining to land use such as those which arose in the circumstances of this case. Minor variances and spot rezoning are matters which fall exclusively within the various processes recognized by the Planning Act. Moreover, section 71 of the Planning Act provides that, in the event of conflict between the provisions of that Act and any other general or special Act, the provisions of the Planning Act prevail.”



Divisional Court Reasons, p. 5
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14.
Finally, apparently due the finding that the Board lack jurisdiction to hear the application, the Divisional Court did not consider the applicable standard of review of the Board's decision or make any determination as to whether the Board's decision was patently unreasonable so as to be overturned.

III.    PROPOSED QUESTIONS FOR THE COURT

IF LEAVE GRANTED

15.
The following issues are proposed:

(a)
Does the term "municipal by-law" as used in section 6 of the Farming and Food Production Protection Act, 1998, include municipal zoning by-laws?

(b)
Does the Normal Farm Practices Board have jurisdiction to entertain an application under section 6 of the Farming and Food Production Protection Act, 1998 where the application in issue concerns matters of land use planning?

(c)
Does the wording or scheme of the Farming and Food Production Protection Act, 1998, justify an application of the rare exception to the rule that the courts should give effect to the literal meaning of the words in a statute?

(d)
Does section 6 of the Farming and Food Production Protection Act, 1998 conflict with the Planning Act?

(e)
Does the fact that an Applicant relying upon section 6 of the Farming and Food Production Protection Act, 1998 has previously applied for minor zoning variances affect the jurisdiction of the Normal Farm Practices Board to hear the application?

(f)
What is the appropriate standard of review of decisions of the Normal Farm Practices Board?

IV. ISSUES AND LAW

16.
The central issue for this leave application is whether there are arguable questions of law or mixed law and fact within the meaning of the test for leave to appeal as set out in Re Sault Dock Co. Ltd. and City of Sault Ste. Marie.
Test For Leave to Appeal
17.
Leave to appeal from the Divisional Court to the Court of Appeal will usually be granted only if there is an arguable question of law or mixed law and fact involving:


(i)
the interpretation of statute or regulation of Canada or Ontario including its constitutionality;


(ii)
the interpretation, clarification or propounding of some general rule or principle of law;


(iii)
the interpretation of a municipal by-law where point in issue is a question of public importance; 


(iv)
the interpretation of an agreement where the point in issue involves a question of public importance.


Re Sault Dock Co. Ltd. and City of Sault Ste. Marie, [1973] 2 O.R. 479, at 481 (C.A.).


Book of Authorities, Tab 1

18.
It is submitted that the Court of Appeal should be satisfied that the matter, regardless of which of the aforementioned four categories it falls into, will present an arguable question of law or mixed law and fact.


Re Sault Dock Co. Ltd., supra, p. 482

19.
The Court of Appeal will grant leave to appeal from decisions made by the Divisional Court in the exercise of its appellate jurisdiction only in cases where the issues raised have importance beyond a particular case.

Tamil Co-operative Homes Inc. v. Arulappah (2000), 49 O.R. (3d) 566 (Ont. C.A.), at footnote 2.


Book of Authorities, Tab 2

Analysis
20.
There are important, arguable issues, justifying the granting of leave, with regard to:


(a)
the interpretation of a statute of Ontario, namely the Farming and Food Production Protection Act, 1998, including issues with respect to  (i) the ambit of jurisdiction of the Normal Farm Practices Appeal Board; (ii) the definition of "municipal by-law" as used in the Act and whether municipal zoning by-laws are exempt from the ambit of the Act, and  (iii) whether said Act’s provisions conflict with the Planning Act;


(b)
the interpretation, clarification or propounding of a general rule or principle of law, namely, whether the rare exception (relied upon by the Divisional Court) to the rule that the courts should give effect to the literal meaning of the words in a statute (here the term "municipal by-law") should apply in the circumstances at bar; and 

(c)
an issue of public importance arising with respect to municipal by-laws, namely, whether the Divisional Court's ruling here provides an opportunity for municipalities to escape the ambit of the Farming and Food Production Protection Act, 1998 by simply regulating farm operations through zoning by-laws as opposed to general by-laws.

Interpretation of Statute

21.
There is good reason to believe that the Divisional Court erred in law by ruling that the Normal Farm Practices Protection Board was without jurisdiction to entertain the Applicant's application, and by ruling that the there was nothing in section 6 of the Farming and Food Production Protection Act, 1998, which authorized the Applicant's application.  Contrary to the Divisional Court’s ruling, there is nothing in the Farming and Food Production Protection Act, 1998 which in any way suggests that the term "municipal by-law" is to be limited to general regulatory by-laws only, and that zoning by-laws would effectively be exempted from the Act.  There was insufficient basis for the Court to effectively conclude that the Legislature intended to exclude zoning by-laws from the ambit of the Act.

22.
There is also a serious issue as to whether the Divisional Court erred in law by finding that the Farming and Food Production Protection Act, 1998 was in conflict with the Planning Act.  

23.
The central authority for the test for conflict is the Supreme Court of Canada decision in 114957 Canada Ltee (Spraytech) v. Hudson (Town).   The test applied in determining whether a conflict exists is the "impossibility of dual compliance" test.  It is no longer the key to this kind of problem to look at one comprehensive scheme, and then to look at the other comprehensive scheme, and to decide which scheme entirely occupies the field to the exclusion of the other.  Instead, the correct course is to look at the precise provisions and the way they operate in the precise case, and ask: Can they co-exist in this particular case in their operation?  If so, they should be allowed to co-exist, and each should do its own parallel regulation of one aspect of the same activity, or two different aspects of the same activity.   A true and outright conflict can only be said to arise when one enactment compels what the other forbids. 

114957 Canada Ltee (Spraytech) v. Hudson (Town),  [2001] 2 S.C.R. 241, para. 38
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24.
If the Divisional Court was indeed suggesting that a conflict exists between the Farming and Food Production Protection Act, 1998, and the Planning Act, it failed to properly consider or apply the Spraytech principles to reach such a conclusion.   The decision at bar [see para. 30] suggests that a conflict may exist, but does not make a clear decision on the point.  To leave the conflict issue as currently stated in the Divisional Court ruling would lead to uncertainty in the law on this issue, and uncertainty as to the operation of the Farming and Food Production Protection Act, 1998.

25.
Aside from the jurisdictional and conflict issue, there is a also serious issue as to whether the Divisional Court erred in law by failing to consider or properly apply the standard which should be applied for review of the Board's decisions, as mandated by the Supreme Court of Canada in Ryan v. Law Society of New Brunswick, and by failing to grant deference to the Board which is a specialized tribunal whose decisions may only be overturned if they are patently unreasonable, or, alternatively, if they fail the test of reasonableness simpliciter.


Ryan v. Law Society of New Brunswick (2003), 223 D.L.R. (4th) 577 (S.C.C.)

Book of Authorities, Tab 4

26.
The Divisional Court also gave considerable weight to the fact that the Appellant, prior to commencing the application under s. 6 of the Farming and Food Production Protection Act, 1998, unsuccessfully made application for minor variances from the MDS II requirements contained in the zoning by-law.  This raises another important issue of public importance as to whether the fact that an applicant under the Farming and Food Production Protection Act, 1998, should be adversely affected by an earlier choice to pursue the remedy of a minor variance.  Specifically, is there anything in the Act which justifies giving any weight the fact that prior zoning procedures had been chosen by an applicant?

Interpretation of a municipal by-law where point in issue is a question of public importance

27.
The Divisional Court erred in failing to consider the public policy consequences of ruling that the Farming and Food Production Protection Act, 1998 has no application to zoning by-laws, in that municipalities will now be able to circumvent this important and comprehensive provincial legislation and adversely affect normal farm practices by simply passing zoning by-laws to regulate farm operations with impunity.  This is a result which must not have been desired by the Legislature, and constitutes a question of public importance requiring resolution.

The interpretation, clarification or propounding a general rule or principle of law
28.
The question of the interpretation of the term "municipal by-law" as used in the Farming and Food Production Protection Act, 1998 is an important one, which alone is sufficient to justify granting leave to appeal the decision to the Court of Appeal.  The Divisional Court stated in its ruling that this was "one of those rare instances" in which a court should not give effect to the literal meaning of a word ["municipal by-law"].  Such a ruling, however rare, potentially affects every farm operation in every municipality in Ontario, and guidance by the Court of Appeal is warranted and desirable.

29.
In Sullivan and Driedger on the Construction of Statutes, 4th ed., at pp. 243‑55, the author states:

"Clearly the courts are not allowed to second guess the wisdom of the legislature; they are not allowed, under the guise of interpretation, to substitute their own notions of good policy for those of the legislature. Even the strongest proponents of consequential analysis do not suggest that courts can blithely disregard the clear intentions of the legislature. In certain circumstances, however, they may reject the apparent clear meaning of a text. Under the plain meaning of rule, courts must apply the text as written because textual meaning is considered the only safe indicator of legislative intent. Under the modern principle, however, the chief duty of the courts is not to give effect to textual meaning, but to what the legislature most likely intended. The courts must harmonize the text as written with other indicators of legislative intent, including presumed intent. The modern principle justifies the presumption against absurdity by integrating it into the analysis through which the intention of the legislature is constructed." 


Sullivan and Driedger on the Construction of Statutes, 4th ed. (Markham: Butterworths, 2002)
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30.
Thus, there is a clear and important issue as to whether the clear intention of the Legislature was that all municipal by-laws would be subject to review under the auspices of the Farming and Food Production Protection Act, 1998.  A serious issue of public importance exists as to whether the Divisional Court was right, in the absence of any express guidance by the legislation, to conclude that municipal zoning by-laws were not included in the term "municipal by-law".

Other
31.
In closing, it is submitted that, other than in the case at bar, the Ontario courts have not ruled on the issues of the ambit of the Normal Farm Practices Protection Board's jurisdiction, the meaning of the term "municipal by-law" as used in the Farming and Food Production Protection Act, 1998, or whether the Farming and Food Production Protection Act, 1998, conflicts with the Planning Act.  Clear appellate guidance is required on this important public issue affecting farm operations and municipalities throughout rural Ontario.

ALL OF WHICH IS RESPECTFULLY SUBMITTED
__________________________________________

Solicitor for the Appellant
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