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PLAINTIFFS’ FACTUM RE MOTION FOR LEAVE

TO APPEAL CERTIFICATION ORDER

I.   OVERVIEW
“As is now traditional on motions for certification, counsel for the defendants also submitted that a trial of common issues would not avoid the need for such a degree of fact‑finding and legal analysis relating to the claims of each member of the class that resolution of the proposed common issues would not materially advance the litigation.”


- Cullity J. in Kranjcec v. Ontario (Jan. 7, 2004 (Ont. S.C.J.), at par. 60)

1. The flood event of July 28, 2002 was a single-event mass tort affecting hundreds of homes in the City of Chicago.  There was a substantial history of sewer capacity problems and prior flooding events, particularly with respect to the system servicing the south section of the City.  The engineering reports identifying deficiencies in the sewer focussed primarily on capacity problems with the main trunk and sub-trunk portions of the system.   Remedial work initiatives conducted post-July, 2002 also focussed on these larger trunk portions of the system.

2. The plaintiff’s expert evidence on certification, accepted by Justice Jones, was, inter alia, that a reasonable conclusion could be drawn that the deficiencies in the trunks caused or contributed to the damage to homes serviced by them.  Investigations and findings with respect to the deficient trunks could have equal application for hundreds of class members’ homes, and duplication of fact-finding would be avoided.

3. There would be tremendous utility and judicial economy achieved through resolution of the common issues which would lead to a determination of whether the City was negligent.  Such a determination would avoid duplication of complicated and expensive litigation regarding the deficiencies, and would significantly advance the negligence inquiry, leaving only issues of causation, contributory negligence and damages.

4. In virtually every class proceeding, one can find potentially problematic individual causation issues.  However, it has been well-established that the presence of such issues will not negate the utility and appropriateness of a class proceeding where, as here, the resolution of the common issues will mark a significant advancement in the resolution of the litigation.

5. Justice Jones considered and applied the recent appellate authorities of Hollick v. Toronto and Cloud v. Canada, and properly found that resolution of the common issues would significantly advance the litigation, and would effect great judicial economy.    A class proceeding is the preferred procedure.  There are no conflicting decisions, and there is no good reason to doubt Justice Jones decision.

II.  FACTS
6. In order to avoid duplication of material, the Plaintiffs will, wherever possible, refer to evidence included in the Defendant’s Compendium.  However, the Plaintiffs have assembled their own compendium comprised of relevant evidence not included in the Defendant’s Compendium.

7. The Plaintiffs will principally deal with relevant facts in the “Analysis” section for each issue reviewed below.  However, there are a number of misstatements and mischaracterizations in the Defendants factum which should be noted.

8. At paragraph 25 of its factum, the defendant states that the plaintiffs asserted in the Amended Litigation Plan that they need not prove causation for the court to determine liability.   The plaintiffs never said that.   The Litigation Plan provides a process wherein class-member claimants would be required to establish that they owned or occupied property on July 28, 2002 and experienced damage or loss of property as a result of (ie. caused by) flooding or sewer back-up.  There would be a hearing, in the form of a mini-trial, at which the judge or referee, armed with a finding as to the City’s negligence from the trial of the common issues, could then draw an inference that the cause of the flooding was the City’s negligence.  In substance, this is the same approach to liability taken in “ordinary” sewer negligence cases (this is discussed in greater detail below).  The Litigation Plan then gives the City the opportunity to explore their alternative theories as to causation or contributory negligence (eg. homeowners left their basement windows open, allowing the sewage to enter the basement, etc). 

Ref: Amended Litigation Plan, Def.  Comp. Vol. 3, Tab. 13, p. 8, para. 25 - p. 12, para.33

9. The Defendant at various parts in its factum [eg. para. 27, 52] refers to an  “extrapolation” theory with respect to causation, ie that one cannot look to the cause of flooding in a particular home and extrapolate it to the whole of the flooded area.  The Defendant makes much of the fact that the Plaintiff’s expert witness, Mr. Gardiner, “conceded” that the theory was not appropriate, implicitly suggesting that the extrapolation theory was put forth by the Plaintiffs.  However, the extrapolation theory was not the Plaintiff’s theory, but really the Defendant’s theory on what the Plaintiff’s theory was.  In contrast, the Plaintiff’s actual approach to causation was spelled out in Mr. Gardiner’s affidavit which was properly relied upon by Justice Jones.  Furthermore, Mr. Gardiner pointed out on cross-examination that the extrapolation theory was the defendant’s theory, not his, and, with no surprise, that he did not agree with it.

Ref:
Cr. Ex Mr. Gardiner, January 19, 2005:  p. 28, l. 146 - 147, p. 33, q. 172-73; p. 68, q. 355; p. 76, q. 389.  Pl. Comp. Tab 10.

Ref:
Affidavit of Mr. Gardiner, November 30, 2004, para. 58 - 61, Def. Comp. Vol. 2, Tab 6
10. At paragraph 24, p. 16 of the Factum, the Defendant states, “... on the certification motion, the plaintiffs took the position that the policy defence could be dealt with at either the trial of the common issues, or the individual hearings stage.”  Actually, the Plaintiffs have always maintained that the policy defence is a common issue.  The affidavit reference relied upon by the Defendants on this point [Def. Comp. Vol. 2, Tab.5, par. 18] actually states:

“With respect to the Policy Defence, the Plaintiffs remain of the view that this is a matter to be determined as a common issue, as it would be redundant to call the same City officials repetitively on what amounts to identical evidence.  However, if so ordered by this Honourable Court, the Litigation Plan may be further amended such that the individual issues assessment stage could include accommodation for the examination and cross-examination of all persons involved in the alleged individual policy decision...”. [emphasis added]

11. At paragraph 61 of its factum, the Defendant states, “Individual actions or actions by small groups of property owners whose properties are affected by the same segments of the sewer systems are more likely to be resolved before trial by settlement or on the basis of the resolution of test cases than a class action....”.  There is no evidence supporting this statement, and it is a fresh allegation.
12. At paragraph 63, the Defendant refers to the “plaintiffs’ intention” to solicit funds for disbursements from all members of the class.”  The plaintiffs did not state such an intention, but merely indicated on re-examination that, in the event they are called upon to pay for disbursement, if need be, such solicitation of funds would be one source of financing.   As recognized by Justice Jones, the plaintiffs have met their obligations to date, and have actually vigourously prosecuted the litigation.  

Ref: Re- Exam E. Ming, pp. 37 - 38, Def. Comp. Vol. 3 Tab. 15

13. Finally, the Defendant states at paragraph 1 of its factum that in his July 9, 2004 Endorsement Justice Jones  “rejected the plaintiffs’ original motion for certification”.   In fact, Justice Jones merely struck out some relatively minor pleadings with respect to breach of fiduciary duty and res ipsa loquitor, and further requested the plaintiffs to effectively amend their material to define a class that could conceivably have a cause of action against the municipality, based on the areas of the City for which there was evidence of deficiencies.  In fact, far from rejecting the motion, Justice Jones simply adjourned it, stating “ If the plaintiffs are able to define a proper class and common issues, then it would appear that a class proceeding would be appropriate.”

III. LAW AND ANALYSIS

GENERAL LAW RE LEAVE TO APPEAL
RULE 62.02(4)
(4) Grounds on Which Leave May Be Granted — Leave to appeal shall not be granted unless,

(a)  there is a conflicting decision by another judge or court in Ontario or elsewhere on the matter involved in the proposed appeal and it is, in the opinion of the judge hearing the motion, desirable that leave to appeal be granted; or

(b)  there appears to the judge hearing the motion good reason to doubt the correctness of the order in question and the proposed appeal involves matters of such importance that, in his or her opinion, leave to appeal should be granted.

Re: 62.02(4)(a) Conflicting Decisions

14. Where the exercise of discretion has led to a different result because of different circumstances, it could not be said that there were “conflicting decisions”.  There must be present a difference in the principles chosen as a guide to the exercise of such discretion.  A case which is distinguishable on its facts is not a “conflicting decision” within the meaning of R. 62.02(4)(a).
Comtrade Petroleum v. 490300 Ontario Ltd. (1992), 6 C.P.C. (3d) 271 (Ont.Div.Ct.), Pl. Book of Authorities Vol 3, Tab 1

Webb v. K‑Mart Canada Ltd. (1999), 45 O.R. (3d) 638 (MacFarland J. (Ont. Div.Ct.))  Pl. Book of Authorities Vol 3, Tab 2
15. Rule 62.02(4) does not apply to a conflict between a single judge and that of an appellate court.  Differences between an appellate court and a single judge should be addressed under the heading of “good reason to doubt” (rule 62.02(4)(b)).

Nantais v. Telectronics Proprietary (Canada) Ltd. (1995), 40 C.P.C. (3d) 263, at 265 (Gen. Div.), Pl. Book of Authorities Vol 3, Tab 3
16. Rule 62.02(4)(a) is, like 62.02(4)(b) conjunctive.  Not only must there be conflicting decisions, but it must also be “desirable” that leave be granted.  Leave should not be granted where the case is fact specific and its purview, for the most part, is confined to the parties.

Andersen v. St. Jude Medical Inc.  (January 28, 2005 O’Driscoll J. (Ont. Div. Ct.), at para. 26, para. 30.), Pl. Book of Authorities Bk 3, Tab 4
Re:
62.02(4)(b): Reason to Doubt and Matter of General Importance
17. It is submitted that the Court should be mindful of the deference which is due to the Superior Court judges who have developed expertise in this very sophisticated area of class proceedings.  The Act provides for flexibility and adjustment at all stages of the proceeding and any intervention should be restricted to matters of general principle.


Andersen v. St. Jude Medical Inc., supra, para. 34

18. Common issues need only be a matter of fact or of law that would move the litigation forward: It is a very low threshold, the bar for certification is not to be set too high, as otherwise the objectives of class procedures would be lost.

Wilson v. Servier Canada Inc. (2000), 52 O.R. (3d) 20 (Ont. Div. Ct.), Pl. Book of Authorities Book 3, Tab 5

19. The "importance" comprehended by second part of Rule 62.02(4)(b) transcends the interests of the immediate parties to the litigation and contemplates issues of broad significance or general application that are felt to warrant resolution by a higher level of judicial authority. 

Anderson v. St. Jude, supra, citing Rankin v. McLeod, Young, Weir Ltd. (1986), 57 O.R. (2d) 569 (Ont. H.C.), 575 

ANALYSIS RE: CONFLICTING DECISIONS
20. The Defendant is of the view that Justice Jones’ decision is in conflict with the Supreme Court of Canada’s decision in Hollick v. Toronto.  Hollick is a decision of an appellate court and any alleged conflict between the case at bar and Hollick should be discussed under R. 62.02(4)(b) [“good reason to doubt correctness”].  In any event, as discussed below, far from differing in principle, Justice Jones properly considered and applied Hollick.

21. The Nagar v. Montreal case, relied upon by the Defendant, is a decision of the Quebec Court of Appeal.  However, because it is not binding in Ontario, it is likely not the brand of “appellate court” envisioned in Nantais, where Justice Zuber ruled that decisions of appellate courts should be considered under 62.02(4)(b).

22. However, in any event, being a Quebec decision, Nagar was decided pursuant to that Province’s Civil Code, which presents a very different paradigm for class proceedings from the more comprehensive Ontario Class Proceedings Act, 1992.   Section 1003 of the Civil Code states:

1003.   The court authorizes the bringing of the class action and ascribes the status of representative to the member it designates if of opinion that:

(a)
the recourses of the members raise identical, similar or related questions of law or fact;

(b)
the facts alleged seem to justify the conclusions sought;

(c)
the composition of the group makes the application of article 59 or 67 difficult or impracticable; and

(d)
the member to whom the court intends to ascribe the status of representative is in a position to represent the members adequately.

23. Furthermore, Nagar, decided prior to the passing of Ontario’s Class Proceedings Act, considers no Supreme Court of Canada or Ontario Court of Appeal decision, and in no way can be said to establish or apply any principles relevant to the Ontario class proceedings regime.   It simply cannot be considered to be a “conflicting decision”.

24. It would be unworkable and undesirable to have Ontario class proceedings judges looking over their shoulders to ensure their decisions on certification are in line with Quebec jurisprudence and the Quebec Civil Code.

25. In any event, if one is to consider Quebec case law, it is noteworthy that, in another decision, the Quebec Court of Appeal authorized a class action with respect to a sewer flooding case in Dicaire v. Chambly (Ville), and a similar application was allowed in Bouchard c. Corp. Stone Consolidated.

Dicaire v. Chambly (Ville), (March 24, 2000 (Que. C.A.), [lv to S.C.C. ref. (October 5, 2000] Plaintiffs’ Book of Authorities, Book 3, Tab 6;

Bouchard c. Corp. Stone Consolidated (October 20, 1997 Letarte J. (Que. S.C.))


Plaintiffs’ Book of Authorities, Book 3, Tab 7 
26. With respect to the decision in Pearson v. Inco this decision represents no difference in principle, but is merely an example in which the motion judge’s discretion was exercised differently based on a different set of facts. The case also has many distinguishing features, including:

(a)
In Pearson, the claim was for damages for pollution over a wide time-frame (1919 - 1984), whereas the case at bar is a single-event mass tort affecting a discrete population in a discrete area of Chicago.  The Pearson claim was for everyone residing in the City (some 17,000 people at least), whereas in the case at bar, the class is only those persons who lived in a particular area and who had flooding or sewer back up.  The case at bar has a much tighter class.

(b)
In Pearson, in contrast to the case at bar, there was no expert evidence, to assist the Court in determining the utility of the resolution of the common issues (ie the conclusions of fact that can be drawn from the resolution of the common issues).

(c)
In Pearson, the claim for real property loss was class-wide, whereas such claims are, more appropriately, part of the individual damages issues in the case at bar; and

(d)
The Pearson case was clearly a much more large, wieldy matter than the case at bar.

27. More importantly, Pearson neither establishes nor applies any principles different from the decision of Justice Jones.  Both decisions consider and apply the Supreme Court of Canada decision in Hollick.  Furthermore, as has been recognized by Cullity J. in Andersen v. St. Jude Medical, every certification motions judge must necessarily engage in a balancing act in determining to what extent a trial of common issues advances the proceedings in order to justify certification.  Both Justice Nordheimer in Pearson and Justice Jones in the case at bar, engaged in this balancing act, and arrived at different conclusions based on different evidence.  This marked a difference in the exercise of discretion, and not a difference in principle as contemplated by Rule 62.02(4)(a).

28. If even if there are conflicting authorities, it is submitted that the Defendant has not satisfied the second ground of sub-rule 62.02(4)(a) by establishing that it is desirable that leave be granted.  There is simply no significant error in principle in Justice Jones’ decision that warrants consideration by an appellate court.

29. Accordingly, it is submitted that the Defendant has not satisfied sub-rule 62.02(4)(a) and that leave to appeal should be declined.  

LAW AND ANALYSIS RE:  CORRECTNESS OF THE DECISION
General Legal Principles Regarding Certification
30. The governing legal principles for certification motions have been aptly set out as follows:

(a)
Courts should not take an overly restrictive approach to class action legislation.  The acts should be interpreted in a manner that gives effect to the benefits foreseen by the drafters of the legislation.

(b)
A motion for certification is a motion on the form and not the substance of the action.  In that respect, the court should not analyze the claim to determine whether or not the action is likely to succeed.  It is sufficient to determine at this stage of the proceedings whether or not the claim discloses a reasonable cause of action.

(c)
A court is obliged to consider whether or not the claim raises common issues.  A "common issue" is one which constitutes a "substantial ... ingredient" of each class members' claim, the resolution of which is "necessary for the resolution of each" such claim.

(d)
The court must be satisfied that a class proceeding is the preferable procedure for the resolution of the common issues.  In coming to a decision on this issue, the court should have regard to the three principle advantages of class proceedings ‑‑ judicial economy, access to justice and behaviour modification

(e)
When considering the question of preferability, the court may take into account the common issues in relation to the claim as a whole.  While this analysis does not mean that the common issues must "predominate" over the individual issues, a term used in class proceedings statutes in jurisdictions other than Ontario, the issue must not be considered in a vacuum

Canadian Imperial Bank of Commerce v. Deloitte & Touche (2002), 25 C.P.C. (5th) 188 (Ont. S.C.J.), at para.  37, Plaintiffs’ Auth. Bk. 1, Tab. 2 
31. The Class Proceedings Act should be construed generously and with a view to the goal of access to justice. 

1176560 Ontario Ltd. v. Great Atlantic & Pacific Co. Of Canada (December 9, 2002 Winkler J. (Ont. S.C.J.), at para. 55 - 57 Plaintiffs’ Auth. Bk. 1, Tab. 4
[lv to appeal granted on other grounds (March 26, 2003 Lane J. (Ont. Div. Ct.); appeal dismissed, March 8, 2004 (Div. Ct.)]]

Identifiable Class (s. 5(1)(b))
32. The class definition certified by Justice Jones is as follows:

"(1)  All persons who owned or occupied property in the City of Chicago, Ontario, in the geographic area more specifically delineated immediately below, and herein referred to as "the Class Area", on or after July 28, 2002, and who suffered damages or injuries as a result of flooding or sewer back-up occurring on July 28, 2002, or where such person is deceased, the personal representatives of the estate of the deceased person; and (2) all living parents, grandparents, children, grandchildren, siblings and spouses (within the meaning of section 61 the Family Law Act) of the aforementioned persons, or where such family member has died thereafter, the personal representative of the estate of the deceased person.”

33. The “Class Area” is set out in its entirety at Schedule “C” to this factum.  Briefly put, it comprises essentially the northern half of the City of Chicago, an area for which there was ample evidence of sewer deficiencies and from which approximately 80% of the flooding complaints of July 28, 2002 arose.

Law Re Identifiable Class
34. The requirement of s. 5(1)(b) will be met where the class is defined in objective terms, and the identity of each class member is readily ascertainable. The purpose of this criterion is to identify the persons with a potential claim, define the parameters of the action so as to identify all the persons who will be bound by the result, and determine who is entitled to notification. A class definition that would enable the court to determine whether any person coming forward was or was not a class member is sufficient.


Wilson v. Servier Canada Inc. (2000), 50 O.R. (3d) 219 (Ont.S.C.J.), para. 53.


Plaintiffs’ Auth. Bk. 1, Tab. 10
Bywater v. Toronto Transit Commission (December 2, 1998, Winkler J. (Ont. Gen. Div.), at para. 11, citing Anderson v. Wilson (1998), 37 O.R. (3d) 235 (Div. Ct.), Plaintiffs’ Auth. Bk. 1, Tab. 13
35. The law regarding identifiable class and class definition has been highlighted by Chief Justice McLachlin:

“First, the class must be capable of clear definition.  Class definition is critical because it identifies the individuals entitled to notice, entitled to relief (if relief is awarded), and bound by the judgment.  It is essential, therefore, that the class be defined clearly at the outset of the litigation.  The definition should state objective criteria by which members of the class can be identified.  While the criteria should bear a rational relationship to the common issues asserted by all class members, the criteria should not depend on the outcome of the litigation.  It is not necessary that every class member be named or known.”

Western Canadian Shopping Centre Inc. v. Dutton (2001), 201 D.L.R. (4th) 385, at para. 38 (S.C.C.), Plaintiffs’ Auth. Bk. 1, Tab. 12
36. Classes may be defined with regard to time and geographic boundaries, and by making reference to the facts underlying the cause of action. 

Hollick v. Toronto (City) (2001), 205 D.L.R. (4th) 19 (S.C.C.), at para. 2, 17, Plaintiffs’ Auth. Bk. 1, Tab. 9
37. For example:

“All persons ... who were exposed to smoke in TTC vehicles or on TTC premises arising from a fire which commenced at ..7:15 p.m. on Wednesday, August 6, 1997 .......” :  Bywater v. Toronto Transit Commission, supra, para. 9-11, Plaintiffs’ Auth. Bk. 1, Tab. 13, 
“All persons who were patients of Dr. Wilson at any time after January 1, 1990 who contracted Hepatitis B after being given EEG tests at one of [Dr. Wilson’s] clinics....”:  Anderson v. Wilson (1999), 44 O.R. (3d) 673 (Ont. C.A.), at para. 7, Plaintiffs’ Auth. Bk. 1, Tab. 14
“All those persons who have suffered damage ...as a result of the cracking of toilet tank manufactured by the defendant Crane Canada Inc. ....”: Chace v. Crane Canada Inc. (1997), 44 B.C.L.R. (3d) 264, at para. 2 (C.A.), Plaintiffs’ Auth. Bk. 1, Tab.  15
 “Students .. between 1950 and 1992 who reside in British Columbia and claim to have suffered injury, loss or damage as a result of misconduct of a sexual nature occurring at the school”:  Rumley v. British Columbia, [2001] S.C.R. 184, at para. 21, Plaintiffs’ Auth. Bk. 2, Tab. 16
“All persons who leased owned a motor vehicle which was insured against loss or damage by Co-operators General Insurance Co. ... and who suffered a total loss of the motor vehicle .... between January 1, 1994 and September 30, 2003...”:  McNaughton Automotive Ltd. v. Co-operators General Insurance (November 4, 2003 Haines J. (Ont. S.C.J.), at p. 7), Plaintiffs’ Auth. Bk. 2, Tab. 17
Analysis
38. The class definition here is appropriate, and is similar to those approved in the above-mentioned decisions, including the Supreme Court decision in Hollick, referred to at para. 26 of Justice Jones’ reasons.   Both the Court and potential class members can readily determine who is or is not a member of the class, either by reviewing the written list of street descriptions, or, more conveniently, referring the map of the amended Class Area.    Potential class members need only consider whether (a) they owned or occupied property within the Class Area boundaries on or after July 28, 2002, and (b) whether they suffered damages or injuries as a result of flooding and sewer back-up on July 28, 2002.   This criteria is objective, factual, and does not depend on the outcome of the litigation.

39. The evidence produced by the Defendant revealed a considerable amount of problems, if not outright negligence, with respect to sanitary districts 1, 5 and 7, all located in the south side of the City.   Most of the problems pertained to capacity concerns about the main sanitary sewer trunks running through each of these districts.    After consulting with their expert engineer, the Plaintiffs chose these three districts from which the class area would be defined.  The outer boundaries of these three districts would thus mark the outer boundaries of the class area.   This was a reasonable, practical approach taken to defining a discreet area in which there was ample evidence of negligence, and in which the incidence of reported flooding was remarkably high.

40. Furthermore, with a few easily identifiable exceptions, all homes in a sanitary sewer district are ultimately connected to a main trunk servicing the district.  The City’s affiant confirmed that it is a fairly simple task to determine whether a particular home in the City is connected to the pipes servicing the particular districts.  It can therefore be readily determined “who in, and who is out” of each district, and ergo, who in the class area.


Cr. Ex. N. Haney, p. 30 q. 111 - 121, Pl. Comp. Tab 5

41. The City complains that the class is overly broad as it includes those persons suffering flood damage from “overland flooding”, and that such persons should not be part of the class proceeding.    The City complains that the class would include persons claiming for flood damage, “howsoever occasioned”, although the plaintiffs never used those words.  

42. However, the expert evidence, relied upon by Justice Jones [para. 24] was that persons who experienced overland flooding would also be part of the class and subject to the common issues, as the City's negligence with respect to the storm and sanitary sewer system could result in overland flooding in addition to flooding resulting from infiltration from the lateral lines.  As the expert stated, if the City was negligent with respect to its sewer system, the likely cause of overland flooding would have been that negligence.   

43. As noted by Justice Jones [para. 23], the Defendant complains that the class definition is unfair as it could render the City liable to class members whose flooding did not occur because of the alleged negligence. The Defendant is in substance making the same argument on this leave motion.  If accepted, such an argument would preclude certification for virtually any class proceeding.   Using the above-mentioned cases, for example, certification would have been denied in Anderson v. Wilson because the class could potentially include persons who contracted Hepatitis B from a source other than Dr. Wilson’s EEG equipment.    Certification would have been denied in Chace v. Crane Canada because the class could potentially include persons whose toilet tank collapsed because their kids hit it with a hammer.   Certification would have been denied in Rumley because the class could possibly include pupils assaulted in the school by a person for whom the school was not responsible.

44. Anything is possible.  However, it is submitted that certification should not be denied simply because there is some remote possibility that the class would include some persons whose damage was caused for reasons other than the defendant’s negligence.   That problem, if in fact it even exists, is a matter for the individual issues trials stage, which allows for consideration of causation matters.

45. Justice Jones correctly relied upon the Plaintiff’s expert evidence supporting the choice of the three sanitary sewer districts.   Justice Jones also considered the Hollick decision, and observed the factual similarity between the class definition in Hollick and that of the case at bar.    The class definition here is similar to Hollick and numerous other decisions.   The class is restricted to persons residing in a discrete area.  The class is objectively defined with respect to geography and time, and does depend not on the outcome of the litigation.  There is no good reason to doubt His Honour’s certification of this class.

Personal Injury Claims
46. Contrary to the Defendant’s suggestion, there was indeed evidence that more than one person became sick from exposure to the raw sewage during their attempts to salvage their property.  In addition to the affidavit of evidence of P. and D. Cooper, the Perth District Health Unit received 112 calls relating to clean-up issues, with preliminary reports of at least 15 individuals reporting diarrhea.  The City itself actually relied upon these reports when applying for Disaster Relief assistance.


Affid. P. Cooper, para. 3 -11, Def.  Comp. Vol. 1, Tab 3


Affid. D. Cooper, para. 2 - 5, Pl. Comp. Tab 4


Application for Disaster Relief, Pl. Comp. Tab. 14, p. 6
47. The fact that the personal injury claims are “inherently individualized” is not problematic.    That can be said of many of the personal injury class actions which have been certified, such as Andersen v. St. Jude or Rose v. Pettle, in which issues such as causation, contributory negligence and individual damages would be dealt with as individual issues.

COMMON ISSUES (SECTION 5(1)(c))
48. The Common Issues as certified are as follows:

(a)
Was the Defendant under a duty of care to properly design, construct, install, repair, inspect, maintain, operate and supervise its storm and sanitary sewer system servicing or otherwise affecting the Class Area?

(b)
What was the standard of care required by the Defendant with regard to the design, construction, installation, repair, inspection, maintenance, operation and supervision of its storm and sanitary sewer system servicing or otherwise affecting the Class Area?

(c)
Did the Defendant breach its duty and fall below the standard of care expected of it in respect of the design, construction, installation, repair, inspection, maintenance, operation and supervision of its storm and sanitary sewer system servicing or otherwise affecting the Class Area?

(d)
Is the defence of “policy decision” available to the Defendant on the facts of this case with respect to the design, construction, installation, repair, inspection, maintenance, operation and supervision of its storm and sanitary sewer system servicing or otherwise affecting the Class Area?

(e) 
Does the Defendant's conduct justify an award of punitive damages, and if so, in what amount?
Law Re Common Issues
Generally
49. For the purpose of certification, it is not necessary that a resolution of the proposed common issues be determinative of liability.   The common issues need only be issues of fact or law that move the litigation forward.   The bar on the common issues factor is not a high one.  In fact, the bar has recently been described by the Ontario Court of Appeal as a “low” one.

Vitelli v. Villa Giardino Homes Ltd. (July 20, 2001 Cumming J. (Ont. S.C.J.), at para. 30, 35, Plaintiffs’ Auth. Bk. 1, Tab. 11
Cloud v. Canada (A.G.) (2004), 2 C.P.C. (4th) 199 (Ont. C.A.), Plaintiffs Book 3, Tab 8 at para. 51.

50. Under section 1 of the Act, "common issues" means,

(a) common but not necessarily identical issues of fact, or

(b) common but not necessarily identical issues of law that arise from common but not necessarily identical facts;

51. A “common issue” is one which constitutes a “substantial ...ingredient” of each class members’ claim the resolution of which is “necessary for the resolution of each” such claim.  Furthermore, the commonality question should be approached purposively.  The underlying question is whether allowing the suit to proceed as a representative one will avoid duplication of fact-finding or legal analysis.


Hollick v. Toronto, supra, para. 18, Plaintiffs’ Auth. Bk. 1, Tab. 9
52. The purposive approach that considers the extent to which duplication of fact-finding and legal analysis would be avoided by a trial of the common issues - and that may require significance of the common issues to be measured in relation to the individual issues - leaves to the judgment of the motions judge a question of degree: to what extent must a trial of common issues advance the proceedings before certification would be justified.  This question, in turn, must be decided by reference to the objectives of the CPA.   Certification should not be granted if the resolution of the common issues will have minimal effect on the goals of access to justice, judicial economy and deterrence, or behavioural modification.  The difficult question, in each case, is where to draw the line - a kind of question that the courts are accustomed to grapple with in different areas of the law.  As in many procedural motions, the question of degree must be approached practically and pragmatically in the light of the facts of the particular case.

Anderson v. St. Jude Medical Inc. (2003), 67 O.R. (3d) 136 (Ont. S.C.J., Cullity J.)  at para. 49, Plaintiffs’ Auth. Bk. 2, Tab. 19
53. An issue can constitute a substantial ingredient of the claims and satisfy s. 5(1)(c) even if it makes up a very limited aspect of the liability question and even though many individual issues remain to be decided after its resolution. In such a case the task posed by s. 5(1)(c) is to test whether there are aspects of the case that meet the commonality requirement rather than to elucidate the various individual issues which may remain after the common trial. This is consistent with the positive approach to the CPA urged by the Supreme Court as the way to best realize the benefits of that legislation as foreseen by its drafters.

Cloud v. Canada (A.G.), supra, at para. 53, Plaintiffs’ Auth. Bk. 3, Tab. 8
Individual Issues
54. The existence of individual issues does not detract from the reality that there are common issues, the resolution of which will advance the progress of the litigation.   Furthermore, the drafters of the legislation have clearly rejected a requirement that the common issues “predominate” over the individual issues.


Wilson v. Servier Canada Inc., supra, para. 112, Plaintiffs’ Auth. Bk. 1, Tab. 10

Hollick v. Toronto, supra, par 30, Plaintiffs’ Auth. Bk. 1, Tab. 9

Causation as an Individual Issue
55. Where the resolution of the common issues will advance the progress of the litigation, the fact that significant or difficult individual issues regarding causation and damages remain to be resolved following determination of the common issues is not a bar to certification.   It will be quite permissible to have mini-trials to determine causation, if the City wishes to do so.  The Class Proceedings Act contemplates a bifurcated process.

Wilson v. Servier Canada Inc., supra, para. 108 -113 Plaintiffs’ Auth. Bk. 1, Tab. 10
Anderson v. Wilson, supra, par. 28 - 40, Plaintiffs’ Auth. Bk. 1, Tab. 14
Anderson v. St. Jude Medical Inc., supra, para. 51- 59 Plaintiffs’ Auth. Bk. 2, Tab. 19
Rose v. Pettle (February 26, 2004 Cullity J. (Ont. S.C.J.) at para. 34 - 41, Plaintiffs’ Auth. Bk. 2, Tab. 28
Approach to Causation in Sewer Negligence Actions
56. The recent Supreme Court decisions of Snell v. Farrell and Athey v. Leonatti will be applied with respect to proving causation of damages arising from a defective sewer.  The legal or ultimate burden of proof remains with the plaintiff, but in the absence of evidence to the contrary adduced by the defendant, an inference of causation may be drawn, although positive or scientific proof of causation has not been adduced.   While the burden of proof no longer shifts to the defendant, the defendant will run the risk of an adverse inference in the absence of clear, non-speculative evidence of alternative causation. There is now an “ordinary common-sense” approach to causation favoured.  As long as the defects in the sewer system “materially contribute” to the flooding, the municipality will be liable.

Guard v. Trochu (Town) (September 26, 2001 Foster J., at para. 27 - 29  (Ab. Q.B.)) Plaintiffs’ Auth. Bk. 3, Tab. 9
57. Thus, following proof of deficiencies in a sewer system, including permitting a sewer line of insufficient capacity to operated, combined with plaintiff’s proof of the fact of flooding, a court may conclude that there is a prima facie case for liability.  It will then be up to the defendant to establish alternative causation.  It will not be sufficient for the defendant to offer a vague hypothesis as to some other possible cause not based on any evidence.  The plaintiffs are not required to rule out all possibilities but only to establish their case on the balance of probabilities.    The defendant’s failure to adduce reasonable alternative evidence, will result in a final finding of liability against the defendant.

Poitras v. City of Eastview, [1968] 2 O.R. 221, at para. 8 - 10, 14 - 15 (Ont. H.C.J.), Plaintiffs’ Auth. Bk. 3, Tab. 10
Analysis

58. The common issues relate to duty, standard, and breach regarding the design, construction, installation, repair and inspection, maintenance, operation and supervision of the City’s storm and sanitary sewer system.  There are also issues with respect to the “policy defence” and “punitive damages”.

59. The individual issues remaining after the determination of common issues would be individual causation and contributory negligence (if the City wishes to pursue these) followed by individual assessment of damages.

60. The affidavits provide clear evidence that a large number of persons, similarly situated both geographically and in terms of housing, experienced a common event (basement flooding), at a common time (July 28, 2002) resulting in a common injury (damage to personal and real property, and in some cases, personal injury).  There is a clear factual nexus between the class members, as all the class members were connected to the City’s storm and sanitary sewer system which is the prima facie source of the flooding.

61. The plaintiffs’ expert engineer concluded that a review of sewer system deficiencies in each of the sewer districts may be made, and that a conclusion can be drawn that such deficiencies caused the flooding reported for any given home in a particular district.

62. The proposed common issues will be instrumental in determining the City’s liability, if any.   Resolution of the common issues, and in particular the identification of the sewer system deficiencies and the legal ramifications arising therefrom (eg. breach of standard of care), will determine the fundamental precursors for the City’s liability - the substantial ingredients for each and every class member’s claim.     The resolution of issues of duty, standard, breach and policy defence will greatly advance the litigation in an expedient and efficient manner.     Findings on these issues in favour of the City will bring the litigation completely to an end on a once-and-for-all basis.   Conversely, a finding in favour of the plaintiffs on these issues (ie that the City was negligent), while not being completely determinative of liability  (as the issues of causation and contributory negligence may remain), will significantly advance the litigation, as the deficiencies in the City’s sewer system need only be ascertained once, on a comprehensive once and for all basis.  If, at the individual issues stage, the City fails to provide reasonable evidence with respect to alternative causation theories, liability will be conclusively established, followed by an individual issues determination of damages.

63. The uncontradicted evidence is that an identification of sewer system deficiencies (Common Issue 3: breach of duty and standard of care) can be made on a manageable district by district basis.   Following a finding of such deficiencies, a class member, at the individual issues stage, need only establish the fact of a flooding of his or her home on July 28, 2002 so as to support an inference that the sewer system deficiencies caused the damages alleged.   The class member will thus have established a prima facie case for liability.   In the absence of evidence to the contrary (apart from mere speculation) adduced by the defendant, the court or adjudicator may draw a conclusive inference of causation on the balance of probabilities giving rise to a final determination as to liability.  See Guard v. Trochu (Town), at para. 27 - 29   Plaintiffs’ Auth. Bk. 3, Tab. 9.
64. This procedure, while necessarily modified for a class proceeding, is in reality no different in form than that applied in the Poitras, and Guard cases.  It is uncontradicted that both the case law and the expert evidence support this approach.  This procedure is the foundation for the proposed Amended Litigation Plan.

65. The resolution of the common issues, and in particular the determination of whether and what deficiencies existed in the City’s sewer system and its management, will significantly advance the litigation.   As evident from the Affidavit of Andrew P. [Sept. 29, 2003, para. 1 - 10, Def. Comp. Vol 2 Tab 5], the determination of such deficiencies will mark the most complicated and expensive phase of the litigation.   Expensive and time-consuming expert evidence, as well as evidence of City officials, will have to be considered to make such a determination on a district by district basis.

66. Such evidence, however, need not be repeated for each and every individual class member.  The plaintiff’s expert evidence is clear on this.  For examples, the same evidence regarding deficiencies in District 7 will be equally applicable to the class member residing at 83 Norfolk Street as it will for the class member residing at 89 Norfolk Street.  With a few minor exceptions, all persons residing within District 7 are connected to the Norfolk Trunk, and a report regarding that trunk’s deficiencies will be equally applicable to all District 7 residents.

67. Of course, there will be individual issues left over.  “Mini-Trial” is not a dirty word.   There is nothing improper if, after the lengthy, once-and-for-all trial as to the precursors of liability there remains a requirement for individual determinations as to whether class members caused or contributed to their losses.   This has been recognized and permitted in a number of certification decisions cited above.  

The “Individual Analysis” Argument
68. The City has clearly taken the position that an “individual analysis” approach must be taken with respect to determining whether there were deficiencies in the sanitary sewer system.    The City has listed, at paragraph 26 of its factum, a litany of ways that water can enter homes for reasons other than the City’s negligence, and suggests that the common issues should not have been certified given the host of potential ways that flooding could have been caused by reasons other than the City’s negligence.

69. The analysis, the City says, should commence with a determination of the source and nature of the flood water entering into a Plaintiff’s home and then moving out from that home into an analysis of that property owner’s individual storm and sanitary sewer connections and then into local sewers, sub-trunk sewers and trunk sewers (see, for example, Affidavit of I. I., Def. Comp. Tab. 8).

70. In his November 30, 2004 affidavit, the Plaintiffs’ expert, Mr. Gardiner, following up on his October 17, 2003 affidavit, categorically disagreed with the Defendant’s experts, stating that the “individualized analysis” would make no sense, from either an engineering perspective or a common sense perspective.  To the contrary, it would not be unmanageable to assess deficiencies of particular districts in order to reach a factual conclusion that any given residence which flooded on July 28, 2002 flooded as a result of such deficiencies.  Further, if a deficiency is found in one or more of the districts, it would be a very reasonable inference that any given residence which experienced flooding on July 28, 2002 experienced that flooding as a result of the deficiencies.  It would be fairly simple to match the location of the home in question to the particular deficient system in a district or area, such that a clear conclusion of fact can be made that the deficiency caused or significantly contributed to the home’s flooding.  As noted in Mr. Gardiner’s affidavit of October 17, 2003, it would be “simply remarkable and inaccurate” to claim that there is a need to review the Norfolk area trunk sewer on a street by street basis [let alone a home by home basis] when at least 550 homes in that trunk sewer flooded.

Ref: Affidavit of B. Gardiner, October 17, 2003, Def. Comp. Vol 2, Tab.16, para. 18-19

Ref: Affidavit of B. Gardiner, November 30, 2004, Def. Comp. Vol 2, Tab.7, para. 58 -61 

71. Justice Jones relied upon the following paragraphs from Mr. Gardiner’s affidavit.
59.
For example, if a hundred homes were connected to a particular trunk or sub‑trunk which was known to have serious deficiencies, and a large majority of those hundred homes experienced basement flooding at the same time, it would be a very reasonable conclusion that the deficiencies caused or significantly contributed to the flooding reported by the homeowners.  To suggest that further testing or analysis on each individual home (which could be expensive, disruptive and time‑consuming) is required before conclusions as to causation can be made is simply remarkable and wrong.   

60.
Furthermore, even if one decides to undertake an individual analysis of each property to determine the actual cause of the flooding, it would be very beneficial to have an engineering report pertaining to the sewer trunks in question.  That one report would very likely be applicable and useful in respect of determining whether the deficiency in the trunk likely affected more than one home, even hundreds of homes.  You would not need a separate report or investigation regarding the trunk or sub‑trunk with respect to each and every home.   The one investigation could potentially apply equally to hundreds of homes.   To repeat the same analysis of the same sewer system and trunk lines for each individual home would be redundant in the extreme.

61.
Thus, as the litigation progresses, it would significantly advance the fact‑finding analysis if investigations and reports on the deficiencies of the main trunks and sub‑trunks in each district were made, resulting in a handful of reports which would be of great utility in finally determining whether the deficiencies caused or contributed to flooding for any given house connected to or affected by the particular trunk in question.”

72. Mr. Gardiner apparently is in good company with his approach.   Engineering firms such as Buddy Consulting and Earth Tech, which were retained by the City following the flood to attempt to resolve the sewer problems, made recommendations for priority capital projects without engaging in, or even suggesting, that an “individual analysis” be conducted to establish the true cause of the flooding.  Indeed, the City has clearly authorized expensive capital projects to remedy the main sewer trunks without requiring an “individual analysis”.    It is submitted that the City’s engineers knew that the problem was with the main trunks, and that was what needed fixing.  No microscopic individual analysis of 880 homes was needed.

Ref:  Affidavit of B. Gardiner, Nov. 30, 2004, para. 66, Def.  Comp.  Vol. 2 Tab. 7

Ref:  Cross-Examination Mr. L., p. 23, q. 124 to p. 24, q. 125; p. 64, q. 347 to p. 66, q. 356; p. 71,q. 388-89, Pl. Comp. Tab. 6
73. Clearly, the “individual analysis” approach was unique to the Defendant’s experts, Mr. I. and Mr. L., and is certainly at odds with Mr. Gardiner, Buddy Consulting, Earth Tech and the City of Chicago’s actual remedial approach to its sewer deficiencies.

74. The Plaintiffs have not neglected the causation issue.  If the City remains of the view that an individual class member’s home had defective laterals, malfunctioning sump pumps, uncapped service lines, illegal cross-connections, withering weeping tiles or open windows which invited an overland tidal flow, the City is more than welcome to explore these exculpatory exit routes at the individual issues stage.   The Litigation Plan allows the City that opportunity. This, however, does not negate the fact that the more time-consuming, fact finding inquiry of how the sewage came to be so unceremoniously delivered to so many doorsteps at the same time will significantly propel this litigation forward.

75. Nobody is suggesting that this proposed class proceeding be structured so as to impose ultimate liability without a proper factual or legal basis.  Consistent with now well-established case law, the Plaintiffs have always been of the view that questions of causation must be determined on an individual basis before any liability of the defendant to pay damages will arise.  This approach is analogous to that taken in the Rose v. Pettle and Anderson v. Wilson cases, to name but two examples.  The City will never have to make a payment to anyone without first having the opportunity, if it chooses, to explore evidence which would exonerate the City in respect of each individual home.   However, the big task - the assessment of the trunk deficiencies and other ancillary matters - will be resolved on a once and for all basis, and will be of tremendous utility to each and every class member.

76. Justice Jones was correct in observing [at para. 38] that the Hollick and Cloud cases expanded the range of cases in which a finding can be made that common issues exist even though liability and damages must be left to be resolved in individual trials.   As noted in Cloud, the requirement for individual trials will not be fatal to the request for certification.

77. Justice Jones correctly accepted and relied upon the expert evidence of Bruce Gardiner which clearly established how the resolution of the common issues would advance the action.  Justice Jones’ decision is in company with the Court of Appeal decisions in Anderson v. Wilson and Cloud v. Canada, and numerous Superior Court decisions (eg. Andersen v. St. Jude; Wilson v. Servier Canada, and Rose v. Pettle) which have certified common issues pertaining to the determination of negligence, with outstanding issues of causation, contributory negligence and damages remaining to be determined as individual issues.

Changing Standards Over the Years
78. The Defendant argues that the matter is not appropriate for certification because different segments of the sewer system were constructed or repaired at different times.   However, the fact that standards changed over time is not an obstacle to certification.

Rumley v. British Columbia, [2001] S.C.R. 184, at para. 31, Plaintiffs’ Auth. Bk. 2, Tab. 16
79. In fact, the Supreme Court of Canada in Rumley, at para. 31, cites three lower court decisions which have certified class actions notwithstanding that standards of care in issue would have spanned several years.  The Court, at para. 32, stated, “That the standard of care may have varied over the relevant time period simply means that the court may find it necessary to provide a nuanced answer to the common question.”

80. It is also noteworthy that the City’s first affiant, a solicitor with no engineering background, had an obviously weak knowledge or understanding with respect to the City’s engineering department, the operations of the sewer districts.   The affiant often used the term “segment” in support of the view that this action is unfit for certification as many issues would have to be looked at on a “segment by segment” basis.   However, the affiant admitted there were no specific scientific or engineering criteria for the term “segment”.  


Ref:  Cr Ex. N. Haney, p. 37. Q. 146-152, Pl. Comp. Tab 5
81. Furthermore, the affiant was unable to say whether the City had inspection or maintenance records for particular sections of a City sewer trunk, nor could she even state which city official would be responsible for the maintenance and inspection of the trunk. Counsel refused to answer questions as to whether inspection and maintenance records are organized by district, and as to who made decisions as to whether segments of the sewer system are repaired or reconstructed.

Ref: Cr Ex. N. Haney, p. 19, q. 69-73, 79, 93-97; p. 32, Q. 122 - 133, Pl. Comp. Tab 5
82. It would thus be unfair to deny certification on this basis in view of the Defendant’s weak evidentiary foundation.   

83. The clear evidence from the engineering reports, and the very common sense conclusions to be drawn, is that the main sources of the sewer problems are the main trunks running through the three districts in issue.  It may well be that a different standard was in place when the Brunswick Trunk was laid, as opposed to the when the Lorne Trunk was laid.  However, once a standard is established, the standard will be equally applicable to potentially hundreds of homes connected to the trunk in question.   

84. Justice Jones did not err in failing to find that changing standards were an obstacle to certification.  In fact, his decision in complete accordance with the Supreme Court of Canada’s views in the Rumley decision.

Policy Defence

85. For a policy decision to be effective as a defence to a negligence claim, there must actually be “a policy”.  A policy decision which gives immunity must be advertent.   There must be evidence that the municipality gave consideration to the matter for which they now claim entitlement to the “policy defence”.  The onus is on the municipality to adduce clear evidence of a bona fide decision which considered and weighed all the relevant factors (eg. policy, financial resources, constraints, social and economic factors, etc.).  Inaction for no reason cannot be a policy decision taken in the bona fide exercise of discretion.

Oosthoek v. Thunder Bay (City), (1996), 30 O.R. (3d) 323 (Ont. C.A.), par. 12-13, 24 - 27; Pl. Book of Authorities, Book 3, Tab. 11

86. The City says that the defence of “policy defence” cannot be decided as a common issue.    However, the City’s evidence with respect to a “policy” is non-existent.   Nobody from the City gave first hand evidence on the policy issue, or on any issue for that matter.  As noted above, the City’s affiant had an obviously weak knowledge or understanding with respect to the City’s engineering department and the operations of the sewer districts.  Furthermore, although given ample opportunity and invitation to provide just one example of a policy decision pertaining to its sewer system, the City’s affiant, on cross-examination, could provide none.  In fact, the only suggestion made by the affiant was that, “the decisions are reflected in Council Minutes”, even though it has long been established that a municipal council can only act by resolution or by-law.   No documents have been provided as evidence of any policy.

Ref:  Cr Ex. N. Haney, p. 19, q. 69-73, 79, 93-97; p. 32, Q. 122 - 133, Pl.; p. 51, q. 188- 201, Pl. Comp. Tab. 5
87. If certification is to be defeated on this basis, as prayed by the City, it is incumbent upon the City to produce some modicum of evidence of the how the defence may be considered and presented in either a class or individual action.  Mere speculation that policy decision(s) (if any even exist) were somehow made on a “segment by segment” basis (whatever “segment” may mean) is insufficient to defeat the plaintiffs’ assertion that the matter be dealt with as a common issue.  Certification should not be defeated on such a weak and speculative position.

88. Finally, having the policy defence as a common issue actually serves the City’s interests, as a positive finding on this issue in favour of the City could completely dispose of all the class members’ claims on a once-and-for-all basis.  Judicial economy would be well served.

PREFERABLE PROCEDURE (SECTION 5(1)(d))
Law
89. The Class Proceedings Act is remedial legislation.  In determining whether this criterion has been satisfied, the court should have regard to the three principle advantages of class proceedings - judicial economy, access to justice, and behaviour modification.


Hollick v. Toronto, supra, par. 27, Plaintiffs’ Auth. Bk. 1, Tab. 9
90. A class proceeding does not have to be the preferable procedure for resolving the whole controversy, but merely the preferable procedure for resolving the common issues.  The fact that determination of some of the common issues will not resolve the entire litigation is not determinative.  Certification can be the preferable procedure in situations far short of final resolution of the lawsuit.  It will be particularly sensible where there is a large number of potential plaintiffs and similarities that are evident in their claims, such that the potential efficiency in advancement of their claims through the flexibility provided by the CPA should, where reasonable, be utilized.

Anderson v. Wilson (1999), 44 O.R. (3d) 673 (Ont. C.A.), at para. 32, 35, Plaintiffs’ Auth. Bk. 1, Tab. 14
91. The defendant must provide some evidentiary basis when alleging that a class proceeding is not a preferable procedure.  In particular, mere assertions that alternative procedures exist afford no support for the proposition that they are to be preferred.  If a defendant suggests, for example, that a test case might be a preferable procedure, there must be some evidence that the defendant has agreed or will agree to such a procedure.  Arguments that no litigation is preferable to a class proceeding cannot be given effect.

1176560 Ontario Ltd. v. Great Atlantic & Pacific Co. Of Canada (December 9, 2002 Winkler J. (Ont. S.C.J.), at para.26, 27, 46, Plaintiffs’ Auth. Bk. 1, Tab. 4
1176560 Ontario Ltd. v. Great Atlantic & Pacific Co. Of Canada (March 26, 2003 Lane J., at para. 11-19 (Ont. Div. Ct.), Plaintiffs’ Auth. Bk. 1, Tab. 5
Law Re Judicial Economy
92. Where there are common issues which would take up a considerable amount of any individual case against the defendant, it is obvious that there will be judicial economy if these common issues need only be determined once, not many or perhaps hundreds of times.  Certification should be granted where there are significant common issues, requiring extensive documentary, oral evidence and expert evidence with respect to the standard of care, and where the resolution of the issues would significantly advance the litigation if the issues are decided in favour of the plaintiffs, and would bring the litigation to an end if decided in favour of the defendant.

Canadian Imperial Bank of Commerce v. Deloitte & Touche, supra, para. 41, 42, Plaintiffs’ Auth. Bk. 1, Tab. 3
Millard v. North George Capital Management Ltd., para. 40, Plaintiffs’ Auth. Bk. 1, Tab. 7
1176560 Ontario Ltd. v. Great Atlantic & Pacific Co. Of Canada, supra para. 52, Plaintiffs’ Auth. Bk. 1, Tab. 4
93. A class proceeding should be preferred where, given the alternative of multiple proceedings, there will be a strong likelihood that the same experts will testify on the standard of care and damages issues, and there could be potentially inconsistent decisions.  It is preferable to have the principal issues regarding liability decided once, rather than over and over again in individual actions.

Wilson v. Servier Canada, supra, para. 125, Plaintiffs’ Auth. Bk. 1, Tab. 10
Bywater v. Toronto Transit Commission, supra, para. 16, 28 Plaintiffs’ Auth. Bk. 1, Tab. 13
Brimner v. Via Rail Canada Inc., supra, at para. 26, Plaintiffs’ Auth. Bk. 2, Tab. 23
94. Even if there are individual issues to be separately and individually determined, class proceeding will be preferred if the amount of time required will be in the aggregate substantially reduced.

Millard v. North George Capital Management Ltd., supra, para. 40, Plaintiffs’ Auth. Bk. 1, Tab. 7
95. Another consideration is the scarcity and utilization of judicial resources.

Cheung v. Kings Land Development Inc. (2001), 14 C.P.C. (5th) 374, at para. 44 (Ont. S.C.J.) Plaintiffs’ Auth. Bk. 2, Tab. 25
Analysis
Facts Re Judicial Economy
96. The Plaintiffs produced uncontradicted evidence concerning the nature of the witness and documentary evidence which would be expected to be introduced at a trial regarding liability, and which would have to be repeated for subsequent individual trials should the action not be certified.  In addition to expert engineers, there are also a number of City officials and consultants, as well as lay employees, who would all have exclusive knowledge of the facts pertaining to the sewer system, and whose evidence, in conjunction with the expert evidence, will be determinative of the proposed common issues.  These persons are:

(a) Chief Administrative Officer

(b) Clerk Administrator

(c) Director of Engineering

(d) Deputy City Engineer

(e) Water works foreman

(f) Plumbing Inspector

(g) Building Inspector

(h) Contractors and Sub‑Contractors who have performed construction or repair work on the City's sewer system

(i) Administrator of Belle County Greenbelts (re. disconnection of downspouts)

(j) Manager of Board of Works

(k) Persons in charge of the sewer alarm system

(l) Officer in Charge of Environment Canada Weather Office

(m) Thames River Conservation Authority hydrology specialist.


Affidavit of A. P., September 29, 2003 Def. Comp. Vol. 2, Tab. 5, para. 3 - 8

97. The expert evidence filed in support of this motion is clear: should individual trials as to liability be held, there would be an unnecessary duplication and repetition of the same, costly and time‑consuming expert evidence, as well as the evidence of the above-mentioned witnesses. Such individual litigation would also place an unnecessary, unworkable burden on the local judicial system. 

98. A class proceeding would greatly increase efficiency for the parties and the Court, as the common issues could be determined in one proceeding in a court‑managed setting with all expert and City witnesses being required to attend and testify only once, as opposed to each class member having to prove negligence through the calling of the same experts and officials in multiple, successive actions.

99. It would be unduly repetitious and costly for the City and class members to have City officials and experts examined and cross‑examined in many, many trials, as the evidence with respect to the construction, capacity and management of the sewer system, as well as with respect to policy decisions, would essentially be identical for subsequent trials.  It would be the preferable procedure that the evidence of these witnesses be heard only once, in the form of a class proceeding.  The discovery, examination and cross‑examination of all the above‑mentioned witnesses at a once‑and‑for‑all trial with respect to the plaintiffs' proposed common issues would avoid duplication of both fact‑finding and legal analysis.

 
100. Perhaps another way to look at the matter is by examining what will not be left over following a determination of the common issues.  If the common issues are tried on a once-and-for-all basis, there will be no need to hear any further evidence from the lay city workers regarding the sewer system deficiencies, or to hear further evidence from councillors and clerks as to policy, or to hear further evidence from expensive experts.  The City could go back to work, without the necessity of tying up their employees and officials in successive trials for years to come.

101. Allowing the proposed common issues, most of which pertain to liability, to be tried in many, sequential individual actions will also create a distinct risk of inconsistent verdicts, which would not be in the interests of justice. 

102. Here, similar to Rumley v. British Columbia, the determination of systemic negligence will leave the class members only with the requirement of establishing the fact of flooding and the injuries or property damage that flowed from it.   The proposed litigation plan has provided ample opportunity for the City to deal with its burden of proof with respect to the individual issues of alternative causation and contributory negligence.

103. Justice Jones observed the following, at para. 42 - 48:

(a)
a single trial of the common issues will avoid the necessity of dealing with the issues in individual actions;

(b)
judicial economy and avoidance of inconsistent outcomes would be achieved;

(c)
Individual trials which would involve evidence of prior flooding, complaints to the City, design standards, lack of capacity, etc. would be costly and unnecessary;

(d)
a single trial would avoid duplication of evidence;

(e)
the fixed litigation costs, including the costs of expert evidence, could be spread out over the entire class;

(f)
the common issues here, unlike Hollick, were a significant part of each class member’s claim and would not be overwhelmed by the individual issues;

(g)
the determination of negligence would significantly advance the claims of the homeowners;

(h)
the fund established by the Defendant to compensate victims did not approximate the amount of damage alleged to have been suffered.

104. Justice Jones, in concluding that the number of individual issues did not outweigh the advantage of a class action, did not err.  He was correct in finding that a class proceeding was a preferable procedure.

105. The Defendant complains that one “overly long trial” would result, and that “all of the evidence relating to the segments of the sewer system affecting individual properties would still have to be adduced and the court would still have to rule on the duty of care, standard of care, and breach as they relate to each property...”.  That complaint was addressed by the plaintiff’s expert evidence, correctly accepted by Justice Jones, that such a microscopic examination is unnecessary, and would result in excessive duplication.  Causation is not the problem which the Defendant claims it to be.  As noted, reasonable inferences can be made with respect to causation and the deficiencies in the main trunks, satisfying the class members’ obligation.  If the Defendant wishes to contend that causes other than its own negligence were at play for individual homes, it is free to do so at the individual issues stage.  This does not detract from the above-mentioned benefits, cited by Justice Jones, rendering a class action here as the preferred procedure.

REPRESENTATIVE PLAINTIFFS (SECTION 5(1)(e))

106. In assessing whether the proposed representative is adequate, the court may look to the motivation of the representative, the competence of the representative’s counsel, and the capacity of the representative to bear any costs that may be incurred by the representative in particular (as opposed to by counsel or by the class members generally).  The proposed representative need not be “typical” of the class, nor the “best” possible representative.  The court should be satisfied, however, that the proposed representative will vigourously and capably prosecute the interests of the class.

Western Canada Shopping Centres v. Bennett Jones Verchere, supra, para. 41, Plaintiffs’ Auth. Bk. 1, Tab. 12
1176560 Ontario Ltd. v. Great Atlantic and Pacific Co., supra, para. 41, Plaintiffs’ Auth. Bk. 1, Tab. 4 [lv to appeal granted (March 26, 2003 Lane J. (Ont. S.C.J.), at para. 20 -39) Plaintiffs’ Auth. Bk. 1, Tab. 5]; [appeal dismissed, Div. Ct., para. 20 - 33], Plaintiffs’ Auth. Bk. 1, Tab. 6
107. There is no requirement that the representative plaintiff be a clone of all the members of the class.  It is sufficient that he or she has no conflict of interest and is shown to be an individual who will fairly and adequately advance the class claims.

Millard v. North George Capital Management Ltd, supra, at para. 43, Plaintiffs’ Auth. Bk. 1, Tab. 7
108. There should be evidence, and not mere speculation, with respect to allegations about conflict of interest.  In any event, concerns about conflict of interests may be addressed by the requirement for court approval of any settlement, or by the ability of class members to opt out.


Anderson v. St. Jude Medical Inc., para. 71-72, Plaintiffs’ Auth. Bk. 2, Tab. 19

Kranjcec v. Ontario, supra, para. 68, Plaintiffs’ Auth. Bk. 1, Tab. 8
Analysis
109. The representative plaintiffs have each deposed to an elaborate and thorough understanding of their role and responsibilities in a class proceeding, and there is no evidence that they will not adequately represent the class interests.

Affid.  F. Ming, para. 27 - 37, Pl. Comp. Tab 2

Affid.  E.  Ming, para. 12 - 24, Pl. Comp. Tab 3

Affid.  P. Cooper, para. 12 - 24, Def. Comp. Tab 3

Affid.  D. Cooper, para. 6 - 18, Pl. Comp. Tab 4
110. Justice Jones correctly observed that the representative plaintiffs have “vigourously prosecuted this litigation on behalf of the proposed class for the past year” [actually, it has been three years].  There is a contingent fee arrangement, and the plaintiffs only have to pay disbursements.  To date, the plaintiffs have met their obligations.   In fact, it is the defendant who has yet to pay a costs order from a past interlocutory proceeding.

111. The Defendant complains that the Representative Plaintiffs have never made application to the Class Proceedings Fund or applied for authorization to solicit contributions from class member.  However, the very fact that the Representative Plaintiffs have not had to resort to the Fund or to solicit other funding is, by implication, clear evidence of their ability to move the litigation forward.

112. Justice Jones further correctly concluded that the fact that the representative plaintiffs live in the area with the most serious flooding did not disqualify them from representing the class.  Damages would be assessed on an individual basis and would not necessarily create conflicts among class members.  Furthermore, there is no evidence supporting the Defendant’s objection and, in any event, concerns about conflict of interest could be addressed by the opt out provisions in the Act.

PUBLIC IMPORTANCE
113. Certification is always important to both parties.  However, there currently exists a wide body of appellate jurisprudence regarding the certification and the Class Proceedings Act, 1992, such as the Supreme Court of Canada decisions in Hollick v. Toronto; Western Canada Shopping Centre v. Dutton and Rumley v. British Columbia, and the Ontario Court of Appeal decisions in Anderson v. Wilson, Cloud v. Canada, and Carom v. Bre-X Minerals.  Even if there is good reason to doubt the correctness of Justice Jones decision, which there is not, the issues as framed by the Defendant will not significantly advance class proceedings jurisprudence in any meaningful way.   

IV.  ORDER REQUESTED

114. That the Defendant’s motion for leave to appeal be dismissed with costs.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

___________________________________________

Solicitor for the Plaintiffs

