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I.  THE APPEAL

1.
This is an appeal by the Defendants from the Judgment of The Honourable Mr. Justice M. of the Superior Court of Justice, dated X, awarding: 


(a)
 a declaration that the plaintiff had a one‑third interest in the lottery ticket that Mr. H. purchased on X date, at the 24HourMart in Mississauga;


(b)
a further declaration that Mr. H. holds the sum of $166,666.66 in trust for the plaintiff, Mr. R.;

(c) an order that Mr. H. pay over that amount forthwith to the plaintiff, Mr. R..





II.   NATURE OF THE CASE
2.
On November 10, the appellant Mr. H. bought a Lotto 649 lottery ticket.  The ticket turned out to be a winner to the tune of $500,000.00.  Mr. R., a friend of Mr. H.’s, brought this action claiming a one-third entitlement to the lottery winning on the basis of an oral contract between himself and Mr. and Mrs. H..  Since 1998, Mr. R. and the H.s from time to time would sometimes contribute to the joint purchase of a lottery ticket.  Mr. R. and the H.s would also buy other tickets in their own right, not to be shared jointly with each other.   The H.s’ position, and the evidence at trial, was that the winning ticket was not a jointly purchased ticket.  Mr. R. said it was, claiming that on the night before the lottery draw he gave Mr. H. a “twoonie” representing a $1.00 debt owed to Mr. H. in respect of an alleged pizza purchase, and $1.00 for the lottery ticket.  Mr. H.’s evidence was that no such pizza/lottery payment occurred.  The H.’s evidence was that no joint tickets would ever be purchased unless Mrs. H. was present at the mobile home park where Mr. R. resided.  On this occasion, she was not.  There was also evidence that Mr. H.’s clear practice was to initial jointly purchased tickets, at the time of purchase, to distinguish them from other tickets which he purchased in his own right.  The winning ticket bore no initials.  This practice was confirmed by the clerk from the convenience store who sold Mr. H. the winning ticket.

3.
However, the learned trial judge found in favour of Mr. R., awarding him $166,666.66 being a one-third interest in the ticket.  The trial judge decided the matter based on a trust claim, notwithstanding that Mr. R. had only pleaded contract in his statement of claim.

4.
The central complaint which Mr. and Mrs. H. have with the trial judgment is actually in respect of the conduct of the trial itself.  The nature and frequency of the trial judge’s intervention, and often his cross-examination of the witnesses, was such that, in its totality, it impaired the H.’s counsel from fully testing Mr. R.’s case.  It is respectfully submitted that the Honourable trial judge usurped the role of counsel, destroyed the image of judicial impartiality, and deprived the Court of jurisdiction. 

5.
The H.s also respectfully challenge the inferences made by the trial judge in reaching certain conclusions on credibility, and also take issue with the trial judge’s ruling based on a trust, where a trust was never pleaded nor established in evidence.

6.
The issues on this appeal therefore are:


(a)
Was the intervention of the trial judge in the conduct of the trial of such a nature and extent that it created an appearance of unfairness sufficient to deprive the Court of jurisdiction?


(b)
Were the trial judge’s inferences and conclusions as to credibility supported by the evidence?


(c)
Did the trial judge ascribe insufficient weight to important evidence with respect to Mr. H.’s ticket purchasing practices?


(d)
Did the trial judge err in allowing the action to proceed as framed in contract but deciding the matter based on a trust?

III.  FACTS

Interventions by Trial Judge
(I)
Mr. R.’s Evidence:  Interruptions in Defendants’ Counsel CR.-Examination of Mr. R.
7.
The trial judge interrupted the defendants’ counsel’s cross-examination of Mr. R. on the critical issue of the initialing of tickets, and proceeded to question Mr. R. extensively on the subject.



Cr. Ex. C.J. R., Book I, p. 49, l. 29 - p. 51, l. 13



Appeal Book, Tab 6d

8.
The Trial Judge again interrupted defendants’ counsel’s cross-examination of Mr. R. regarding alleged discussions by R. and H. respecting the purchase of the ticket.  The intervention had the clear effect of diverting the testimony from the critical topic of the alleged November 10th discussions about the ticket, to certain matters about the timing of the lottery draw on television, which were not of any consequence.



Cr. Ex. C.J. R., Book I, p. 62, l. 20 - p. 63, l. 10



Appeal Book, Tab 6e.

9.
Defendants’ counsel questioned Mr. R. with respect to Mr. R.’s delay in raising his entitlement to the lottery winning.   Mr. R.  admitted that it was not until sometime in late December or early January that he ever raised the issue of a joint ticket.  However, the trial judge immediately intervened, diverting the testimony to a somewhat different issue, being the timing of when Mr. R. allegedly came to the conclusion that he was part owner of the ticket.


Cr. Ex. C.J. R., Book I, p. 68, l. 10 - 29



Appeal Book, Tab 6f

10.
Defendants’ counsel also cross-examined Mr. R. on the critical issue of how the parties would determine which, if any, ticket(s) would be jointly held.  This included the important issue of initialing on the tickets.  Mr. R. admitted that Mr. H. would purchase many tickets, and he (Mr. R.) was to share in only one.  Mr. R. also stated that he had no idea how, out of all the tickets purchased by Mr. H., it would be determined which one Mr. R. had a share in. However, the trial judge then intervened - just at the point when defendants’ counsel was obviously trying to secure an admission from Mr. R. that the parties actually used an initialing procedure.  Significantly, the trial judge during this intervention did not even refer to initialing, and thus again completely diverted the cross-examination.


Cr. Ex. C.J. R., Book I, p. 73, l. 23 - p. 75, l. 30.



Appeal Book, Tab 6f
11.
Finally, the trial judge engaged in a lengthy questioning session of Mr. R., comprising the better part of 5 transcript pages.



Cr. Ex. C.J. R., Book I, p. 85 - 90.



Appeal Book, Tab 6f

Intervening in Mrs. H.’s Evidence
12.
The Trial Judge conducted questioning of Mrs. H. during her cross-examination, observing to her that he thought she sounded “surprised” at his view of the evidence.



Cr. Ex. D. H., Book III, p. 8, l. 27 - p. 9, l. 22



Appeal Book, Tab 6i

13.
The trial judge at a later point extensively questioned Mrs. H., the outset of which was premised by the following admonition:

“No, now you listen to me.  Obviously, I mean it follows as a matter of common sense that even a five-year old understands that anything can happen when you’re not around.”


Cr. Ex. D. H., Book III, p.23, l. 1 - p. 24, l. 20.



Appeal Book, Tab 6j

14.
The trial judge then engaged in a lengthy questioning session regarding Mrs. H.’s lack of participation in the photo session following the lottery victory.  It is submitted that the obvious tenor of the questioning must have been intimidating to Mrs. H..


Cr. Ex. D. H., Book III, p. 28, l. 7 - p. 30, l. 24.



Appeal Book, Tab 6j

15.
Finally, following the cross-examination of Mrs. H., the trial judge conducted an extensive questioning of Mrs. H. which, it is submitted, constituted a cross-examination and which fills more than 8 full pages of the transcript



Cr. Ex. D. H., Book III, p. 34, l. 30 - p. 43, l. 1.



Appeal Book, Tab 6j

Interference in Examination-in-Chief of Mr. H.
16.
The trial judge intervened in counsel’s examination in chief of Mr. H., making for a rather jagged examination, with a constant back and forth questioning of the witness by both counsel and the trial judge.

Ex.Ch. B. H.  , Book III, p. 78, l 15 - p. 80, l. 25; p. 85, l. 25 - p. 86, l. 20; p. 130, l. 25 - p. 133, l. 10.



Appeal Book, Tab 6k, 6m
Intervening In CR.-Examination of Mr. H.
17.
At at least two points, the trial judge assumed the cross-examination of Mr. H., and even engaged in a review of Mr. H.’s examination for discovery and put questions to the witness following that review which were clearly designed to secure certain admissions from the witness.


Cr. Ex. B. H.  , Book III, p. 154, l. 1 - p.156, l. 5; p. 168, l. 16 - p. 171, l. 5.



Appeal Book, Tab 6n, 6o

18.
The trial judge also cross-examined Mr. H. on the issue of the redemption of the November 3rd ticket.  At one point during his cross-examination, the trial judge admonished Mr. H., and sought Mr. H.’s agreement that the specific redemption issue was “totally irrelevant”.   After securing an answer on this legal question, the trial judge then asked Mr. H., “Yeah, well why have we spent so much time with it [the redemption issue]?” [see p. 165, l. 6] when it was in fact plaintiff’s counsel and indeed the trial judge himself, and not the witness H., who had spent the time on the redemption issue.


Cr. Ex. B. H., Book III, p. 163, l. 6 - p. 166, l. 14.



Appeal Book, Tab 6o

19.
The trial judge also questioned Mr. H. extensively on the issue of the telephone conversation between Mr. R. and Mrs. H..  During this series of questions, the trial judge, inter alia, expressed disbelief in Mr. H.’s answers, suggesting, at p. 174, that Mr. H.’s answers did not make any sense.



Cr. Ex.. B. H., Book III, p. 172, l. 1 - p. 176, l. 15



Appeal Book, Tab 6o

20.
The trial judge again intervened in the cross-examination of Mr. H., suggesting to Mr. H. what should have been “the obvious answer” Mr. H. should have given to Mr. R.’s inquiry of December 29th. 


Cr. Ex. B. H., Book III, p. 178, l. 2 - 20



Appeal Book, Tab 6o

21.
At the completion of Mr. H.’s examination, cross-examination, and re-examination, the trial judge again engaged in a cross-examination of Mr. H..


Re. Ex.  B. H., Book III, p. 182, l. 25 - p. 187, l. 15



Appeal Book, Tab 6o

Examination and Re-Examination of J. F. 
22.
The trial judge also intervened in the examination in chief and the re-examination of Mr. H.’s witness, J.F..


Ex. Ch. J.F., p.7, l. 22 - p. 9, l. 1.



Appeal Book, Tab 6p


Re-Ex. J.F., p. 19, l. 12 - p. 20, l. 25.



Appeal Book, Tab 6r

Evidence Not Considered or Not Adequately Weighed by the Trial Judge
23.
There was evidence with respect to critical factual matters which was either overlooked or not adequately weighed by the learned trial judge in his Reasons for Judgment.

The Parties Joint Ticket Purchase Patterns
24.
There was no written agreement between the parties about splitting a ticket.   The evidence of Mr. R. was unclear as to any certain arrangement between the three players. The joint lottery tickets were purchased on a casual basis, and only when both Mr. and Mrs. H. were at the mobile home park.  The evidence was clear that if Mrs. H. was not there (at the mobile home park), a joint ticket would not be bought.  Furthermore, Mr. R. also conducted his own lottery purchases on a weekly basis, and he admitted that the H.s would not have had a share in any winning proceeds from his tickets.


Ex. Ch. C.J. R., Book I, p. 15, l. 15, - p. 17, l. 15



Appeal Book, Tab 6a


Cr. Ex. C.J. R., Book I, p. 47, l. 25; p. 77, l. 23; p. 79, l. 20



Appeal Book, Tab 6d


Ex. Ch. D. H., Book II, p. 137, l. 10 - 30; Book III, p. 34, l. 5 - 13



Appeal Book, Tab 6h, 6j

25.
There was also a clear contradictory statement made by Mr. R. on examination for discovery that the joint tickets would not be purchased if either one of the H.s was not present.  Mr. R. recanted this at trial, saying that he misunderstood the question.  However, this critical discrepancy was not mentioned in the Reasons for Judgment.


Cr. Ex. C.J. R., Book I, p. 80, l. 27 - p. 81, l. 13.



Appeal Book, Tab 6f

26.
Finally, Mr. R.’s witness, Mr. Ro. had no knowledge of the ticket arrangements between Mr. R. and Mr. H..


Cr. Ex. N. Ro., Book II, p. 104, l. 7 - 15



Appeal Book, Tab 6t

Mr. H.’s Insistence on Obtaining Money Prior to Ticket Purchase
27.
Mr. R. admitted that Mr. H. would actually get a dollar from Mrs. H., as well as Mr. R., prior to purchasing the tickets.  This struck the trial judge as ‘most remarkable’ and “difficult to understand” [see Reasons for Judgment, par. 55].  However unusual it may have appeared to the trial judge, even Mr. R. himself clearly stated that Mr. H. would actually receive the dollar from Mrs. H..  This arrangement was, of course, confirmed by both Mrs. and Mr. H..


Cr. Ex. C.J. R., Book I, p. 49, l. 7 - 13



Appeal Book, Tab 6d


Re-Ex. C.J. R., Book I, p. 91, l. 20 - p. 92, l. 7.



Appeal Book, Tab 6g


Ex. Ch. D. H., Book II, p. 137, l. 30 - p. 138, l. 9



Appeal Book, Tab 6h


Ex. Ch. B. H., Book III, p. 78, l. 1-5



Appeal Book, Tab 6k

28.
Contrary to the conclusions of the trial judge, Mr. R. himself, in the context of questions related to lottery ticket purchases, actually agreed that Mr. H. was a “creature of habit”, always purchasing tickets in the same way.


Cr. Ex. C.J. R., Book I, p. 48, l. 25 - p. 49, l. 7



Appeal Book, Tab 6d

The Initialing of Tickets

29.
There was clearly an initialing process used by the H.s with respect to tickets purchased jointly to differentiate the joint tickets from their own tickets.  The ticket would be initialed before the H.s left the store in which the ticket was purchased.


Ex. Ch. D. H., Book II, p. 138, l. 10 - 30; p. 144, l. 26 - p. 145, l. 4.



Appeal Book, Tab 6h


Cr. Ex.  D. H., Book III, p. 15, l. 20



Appeal Book, Tab 6i


Ex.Ch. B. H., Book III, p. 79, l. 3 - 23



Appeal Book, Tab 6k

30.
In fact, there was clear evidence from Mr. R. himself that he, Mr. R., also used an initialing system to differentiate lottery tickets.  For example, Mr. R. admitted to initialing winning tickets on the Wednesday draws.  It was thus clear that both parties had ticket initialing systems. 


Cr. Ex. C.J. R., Book I, p. 82, 15 - 25;  85, l. 17 - p. 90, l. 25



Appeal Book, Tab 6f


Ex. Ch. B. H., Book III, p. 75, l. 1 - 5



Appeal Book, Tab 6k

31.
There was also independent evidence from the convenience store clerk where the Mr. H. bought the lottery ticket.   The clerk, who had known Mr. H. for a long time, testified that it was common occurrence for Mr. H. to write names on the top of some lottery tickets.


Ex. Ch. J. F., Testimony of J.F., p. 3, l. 17 - 25



Appeal Book, Tab 6p

32.
This initialing of tickets was also characterized by the witness W.F. as being a “habit” of Mr. H..



Ex. Ch. W. F., Book III, p. 47, l 27 - p. 48, l. 20



Appeal Book, Tab 6s

The Evidence of Mr. R.’s Alleged Payment for the Lottery Ticket, and Evidence Regarding Discussions Between H. and R. on the Evenings of November 9th and 10th
33.
Mr. H.’s evidence was that on Friday, November 9th, there was no discussion respecting a lottery ticket and no arrangement to purchase a joint ticket.  Mr. H. assumed that Mr. R. still had the November 3rd ticket to cash in.  He denied Mr. R.’s assertion that there was a discussion regarding pizza, and a subsequent exchange of money in respect of a pizza purchase and lottery ticket purchase.  His evidence was that Mr. R. was making cabbage rolls on November 9th.   There was no pizza, thus no transfer of pizza money and, ergo, no left-over money for lottery tickets.


Ex.Ch. B. H., Book III, p. 101, l. 20 - p. 102, l. 12.;  p. 103, l. 1 - 15



Appeal Book, Tab 6l

34.
Mr. H.’s evidence was also that there was no discussion respecting a lottery ticket when he met with Mr. R. and Mr. Ro. on the evening of Saturday, November 10th.



Ex.Ch. B. H., Book III, p. 104, l. 30 - p. 105, l 6.



Appeal Book, Tab 6l

35.
Mr. R., on the other hand, in examination in chief, seemed to have a fairly specific recall of the Friday night (November 9th) activities in relation to the payment of the dollar (the delivery of the twoonie, to be allocated $1 for the pizza debt, and $1 for the lottery ticket) for the lottery ticket.  However, the evidence of Mr. R.’s witness, Mr. Ro., was that in the conversation between R. and H. on the Saturday night (November 10th) Mr. R. asked Mr. H. whether he (Mr. R.) had actually paid the loonie for the ticket.  There is thus an inconsistency.  If the event of paying the dollar was so clear in Mr. R.’s mind that he still remembered it at trial, why would he have asked Mr. H. only 24 hours later if he had given Mr. H. the payment?  There was no explanation given.


Ex. Ch. C.J.R., Book I, p. 33, l. 20 - p. 34, l. 32;



Appeal Book, Tab 6b


Ex. Ch., N. Ro., Book II, p. 99,l. 25 - p. 100, l. 10.



Appeal Book, Tab 6t

36.
Furthermore, the convenience clerk at the store in which the winning ticket was purchased clearly recalled that at the time of purchasing the winning ticket, Mr. H. had a handful of coins.  This contradicts the evidence given by Mr. Ro. and H. which suggested that Mr. H. had only 57 cents left over following the purchase.


Ex. Ch. J. F., Testimony of J.F., p. 13, l. 15 - 20



Appeal Book, Tab 6q

37.
The purchase of the winning ticket was characterized by the clerk as “spur of the moment”, which would be inconsistent with the allegation that it was a pre-arranged joint venture, as alleged by Mr. R..


Ex. Ch. J. F., Testimony of J.F., p. 13, l. 25 - 30



Appeal Book, Tab 6q

Mr. R.’s Contacts With the H.’s Following Discovery of the Lottery Win
38.
When Mr. R. first brought up his claim to a one-third share to Mrs. H., he did not indicate that he had paid for the ticket.  Mr. R. admitted that the first time he ever mentioned the winning ticket to Mr. H. was December 29th.


C.J. R., Ex. Ch, Book I, p. 41, l. 5-10;



Appeal Book, Tab 6c


Cr. Ex. C.J. R., Book I, p. 70, l. 25



Appeal Book, Tab 6f

39.
Contrary to the conclusion of the trial judge at par. 62, apart from Mr. R.’s testimony, there is no evidence that Mr. H. acknowledged that if there was no winning ticket on the Nov. 3rd draw, the Nov. 10th ticket must have been a jointly owned ticket.   There was a clear misapprehension of the evidence here.  Mr. H. was adamant that he “didn’t screw up” with respect to purchasing a joint ticket.


Ex.Ch. B. H., Book III, p. 132, l. 20 - 30.



Appeal Book, Tab 6m

IV.  ISSUES, LAW AND ARGUMENT

ISSUE 1: 
JUDICIAL INTERVENTION
Issue:
Was the intervention of the trial judge in the conduct of the trial of such a nature and extent that it created an appearance of unfairness sufficient to deprive the Court of jurisdiction?

Law
40.
The law regarding judicial intervention has been set out by Evans J.A. in Majcenic v. Natale, [1968] 1 O.R. 189, at 204:

“When a judge intervenes in the examination or cross-examination of witnesses, to such an extent that he projects himself into the arena, he of necessity, adopts a position which is inimical to the interests of one or other of the litigants.  His action, whether conscious or unconscious, no matter how well intentioned or motivated, creates an atmosphere which violates the principle that “justice not only be done, but appear to be done”.  Intervention amounting to interference in the conduct of a trial destroys the image of judicial impartiality and deprives the Court of jurisdiction.  The right to intervene is one of degree and there cannot be a precise line of demarcation but if it can be fairly said that it amounted to the usurpation of the function of counsel it is not permissible.”


Majcenic v. Natale, [1968] 1 O.R. 189, at 204 (Ont. C.A.);


Lennox v. Arbor Memorial Services Inc. (2001), 56 O.R. (3d) 795, at para. 13 (Ont. C.A.).

41.
In our adversarial system, litigants have the right to have their case submitted to the trial court, as they and their counsel see fit and in accordance with well-established and recognized rules of evidence.  The trial judge does not have the right take the case away from counsel and into his or her own hands.


Farrar v. Farrar (2003), 63 O.R. (3d) 141, at para. 25  (Ont. C.A.)

42.
It is submitted that the intervention of the trial judge is to be only adjectival, limited to clearing up or adding to what counsel has brought out from the witness.


J.M.W. Recycling v. A.G. (Canada) (1982), 35 O.R. (2d) 355, at 362 (Ont. C.A.), citing Boran v. Wenger, [1942] O.W.N. 185 (Ont. C.A.).

43.
Where a litigant, on reasonable grounds, can fairly conclude that the opportunity of putting the full case before the Court was denied, there will be a substantial wrong done, and it is the duty of the appellate Court to remedy it.


Baker v. Hutchinson (1977), 13 O.R. (2d) 591, at 598 (Ont. C.A.), per Dubin J.A.

Test

44.
In appeals based on errors in the conduct of the trial by prejudgment of issues and undue interventions in the examination of witnesses, the test is not prejudice but whether the image of impartiality, the absence of which deprives the court of jurisdiction, has been destroyed.


Shoppers Mortgage & Loan Corp. v. Health First Wellington Square Ltd. (1995), 23 O.R. (3d) 362, at 369 (Ont. C.A.).

45.
An important factor is whether counsel and the witnesses may have been unnerved in the course of the presentation of the case, and may have been deprived of a full opportunity to put their defence before the court.


Shoppers Mortgage & Loan Corp. v. Health First Wellington Square Ltd., supra, p. 368

Argument
46.
It is understandable that the trial judge would, sometimes through a lengthy series of questions, seek explanations as to the operations of lottery schemes in Canada.  The trial judge was by his own admission totally unfamiliar with lotteries.  The H.s have absolutely no quarrel with his extensive interventions for the purpose of understanding and clarification of lottery schemes.  Such interventions have not been referenced above as they were completely appropriate for clarification purposes.

47.
However, there were many other instances of lengthy intervention in testimony respecting important issues such as the initialing of tickets, and the purchase of the winning ticket.  Findings of fact based on this testimony were ultimately considered and relied upon in the Reasons for Judgment.  It simply cannot be said that the trial judge’s intervention was with respect to unimportant evidence.

48.
The trial judge clearly engaged in extensive cross-examination of the defence witnesses.  The nature of the questions posed to the witnesses must surely have been intimidating and unnerving, thus raising a concern as to whether the answers given were truly reflective of the witnesses’ honest belief, or whether they were provided simply in deference to the authoritative figure who had asked the questions.

49.
It is submitted that the nature and extent of interventions were such that an appearance of possible injustice has been created.  The interjections went well beyond what may have been required for clarification of the testimony.  Indeed, by his interventions, the trial judge diverted the evidence away from what counsel had intended to present and toward what he conceived to be the issues and the focus of the evidence.  The trial judge curtailed the H.’s counsel’s examination and cross-examination of the witnesses on relevant issues that went to the core of the litigation.  As noted above, there was more than one occasion when the intervention occurred just as counsel was attempting to secure an important, relevant admission.

50.
It is further submitted that the cumulative effect of the intervention, the cross-examination and the apparent unnerving of the witnesses was to create an apprehension of bias.  In any event, at the very least, the Honourable trial judge impaired the H.’s counsel from fully testing the plaintiff’s evidence.  Accordingly, it is submitted that the intervention was of such a degree that it usurped the role of counsel, destroyed the image of judicial impartiality, and deprived the Court of jurisdiction. 

51.
As for a remedy, it is respectfully submitted that the plaintiff’s case was assisted by the trial judge’s interventions and his conclusions that arose therefrom.  When viewed objectively, the plaintiff’s evidence simply comes nowhere close to meeting the onus of proof required to establish a contract for a one third interest in the lottery ticket proceeds.  Accordingly, the plaintiff-respondent’s action should be dismissed, or, in the alternative, a new trial should be ordered.

ISSUE 2:
FINDINGS AS TO CREDIBILITY NOT SUPPORTED BY THE EVIDENCE

Issue:
Were the trial judge’s inferences and conclusions as to credibility supported by the evidence?

Law
52.
Normally the appellate courts will not interfere with the findings of a trial judge based upon his assessment of the credibility of the witnesses.  Where, however, the proper determination of the issues involved depends upon inferences to be drawn from facts which are proved or admitted, an appellate court is in as good a position as the trial judge to draw the appropriate inference.


 Bernardi v. Guardian, [1979] I.L.R. 1-1143, at p. 388 (Ont.C.A.).

Argument
53.
It is recognized that findings as to credibility are usually the exclusive domain of the trial judge.   However, as noted by the trial judge at paragraph 51, this is more a case of the witnesses attempting to tell the truth as they honestly believed it to be, thus there was no reliance by the trial judge as to the demeanour of the witnesses.  It is submitted that in making his ruling on entitlement to the lottery proceeds based on his findings as to credibility, the trial judge relied on certain inferences, outlined immediately below, which may be reviewed by this Honourable Court.

54.
The trial judge referred to several “disturbing features” about the H.’s evidence which he relied upon to justify his favouring of Mr. R.’s evidence.  These features, upon which the trial judge relied in making an adverse finding in respect of the H.’s credibility, include:


(a)
The insistence by Mr. H. that both Mr. R. and Mrs. H. actually provide payment of the money before a ticket was to be purchased [Reasons for Judgment, para. 55].   The trial judge found this “difficult to understand”.

However, as noted, even Mr. R. acknowledged that such securing of advance payment did occur.


(b)
Mr. H.’s invariable writing of Mr. R.’s initials on the joint ticket, and posting it on the refrigerator.

The evidence, including the independent evidence of the convenience store clerk, was clear that the parties, including Mr. R. himself, used an initialing procedure to differentiate their own tickets from jointly held tickets.  Regardless of the trial judge’s personal view that there was “no need to do so”, the parties clearly had decided otherwise.  The trial judge’s view that a vendor’s number was sufficient to distinguish the tickets was clearly not the view of the parties.   Whether the initialing procedure was wise, or required, is irrelevant.  It simply happened.   The trial judge’s opinion that initialing was not needed should not be used to draw an adverse inference respecting the H.’s credibility.


(c)
The understanding that no joint ticket would be purchased unless both Mr. and Mrs. H. personally attended at the park.

Again, while the trial judge could not understand the rationale for this rule, this should not detract from the simple fact that the rule existed.  Mr. R. had admitted this fact on discovery, but recanted his testimony at trial.  Any doubt on the matter should run in favour of the H.s.


(d)
The H.s’ conduct following the lottery win (failure to inform Mr. R. of the win on November 17th; Mrs. H.’s initial inquiry of her husband as to whether Mr. R. had an interest in the winning ticket; and Mr. H.’s response to Mr. R. on December 28th [para. 59 - 62, Reasons for Judgment])

The concerns of the trial judge in respect of the H.s’ conduct following the lottery win were all plausibly explained or addressed in the H.’s evidence.  There was certainly no basis from such facts to draw adverse inferences about the H.’s credibility.

55.
It is respectfully submitted that the trial judge’s finding of credibility, which were dependent upon the above-mentioned inferences, had no reasonable basis.  The inferences drawn were not in accordance with, or supported by, the testimony given.  This Honourable Court is in an equally good position as the trial judge to make inferences from the witnesses’ testimony, given the absence of any observations as to demeanour and the trial judge’s own observation that the parties honestly believed their own evidence.  It is submitted that there was no basis for any adverse inference to be drawn against the H.’s based on the above-mentioned facts, and the trial judge’s finding with respect to credibility should be reversed.

ISSUE 3:
WEIGHT GIVEN TO EVIDENCE WITH RESPECT TO MR. H.’S TICKET PURCHASING PRACTICES
Issue:
Did the trial judge ascribe insufficient weight to important evidence with respect to Mr. H.’s ticket purchasing practices?

56.
It is submitted that the evidence clearly displayed that although Mr. H.’s joint ticket purchases with Mr. R. could be characterized as occasional and informal in the sense that they were not regular or scheduled, Mr. H.’s practices once he actually entered into joint ticket purchases were quite rigid and habitual.  There was a distinct practice of collecting money from participants in advance of the purchase.  There was an equally distinct practice of initialing joint tickets for the purpose of distinguishing them from other ticket purchases.

57.
It is respectfully submitted that the trial judge erred by failing to adequately consider this clear initialing procedure - a procedure which was indeed utilized by Mr. R. himself.  The error was significant, as the fact that the winning ticket was not initialed must surely weigh heavily in favour of a finding that Mr. R. had no interest in the ticket.

ISSUE 4: CONTRACT VS. TRUST, etc.

Issue:
Did the trial judge err in allowing the action to proceed as framed in contract but deciding the matter based on a trust?

58.
The plaintiff’s action was pleaded in contract, and nothing else.  At the outset of his Reasons for Judgment, the trial judge states:

“This action is framed in contract and damages.  It ought to have been framed in terms of an interest in property, fiduciary duty, and trust.  But however framed, there has never been any confusion about the issue that the action raises...”. [The trial judge then goes on to briefly describe the facts, and then to review the evidence.]

59.
There is no legal analysis, save for a review of an English case with respect to credibility.  At the end of the Reasons for Judgment, the trial judge simply concludes, at para. 73, “It is for all of these reasons that I am satisfied, on a clear balance of probability, that Mr. R.’s evidence should be accepted, and a finding made that he had a one-third interest in the lottery ticket...  Accordingly there will be a declaration to that effect, and a further declaration that Mr. H. holds the sum of $166,666.66 in trust for Mr. R.....”.

60.
The trial judge never found that a contract existed, and did not consider what the terms of the contract, if there was one, were.  There was no discussion of offer or acceptance.  Importantly, there was no specific finding of fact that consideration passed between the parties in respect of the lottery ticket purchase, although, such a finding may be implied from the trial judge’s comments at paragraph 53 that the H.s were “simply wrong” in their assertion that Mr. R. did not contribute to the purchase of the winning ticket.

61.
It is submitted that the onus of proof here was on the plaintiff, Mr. R., to prove that Mr. H. bought the winning ticket during the course of an agreement that gave Mr. R. one-third of the winnings on the ticket bought by Mr. H..: Bousfield v. Marshall (February 27, 2002 A. Campbell J. (Ont. S.C.J.)), at para. 8); Thompson v. Haley (January 20, 2000 Maher J. (Sask. Q.B.), at para. 52 [affirmed (June 14, 2000 (Sask. C.A.))].  It is submitted that this onus was not met.

62.
The H.s in their Statement of Defence, denied that a contract ever existed that would provide for a division of the November 10th ticket, and pleaded that Mr. R. never provided any consideration for the winning ticket.

63.
At the conclusion of the trial, the H.’s counsel attempted to outline the law with respect to onus of proof and contract, however the trial judge advised counsel that he would not consider it.

64.
It is respectfully submitted that it is highly prejudicial to the defendants for the trial judge to effectively decide the case on trust principles when the case was pleaded solely on the basis of contract.

65.
Furthermore, and in any event, the trial judge, in deciding the matter based on an alleged trust, never actually turned his mind to the three essential elements of a trust: (a) that the language of the alleged settlor must be imperative; (b) the subject matter or trust property must be certain; and (c) the objects of the trust must be certain: D.W.M. Waters, The Law of Trusts in Canada (Carswell: Toronto, 1984), 2d ed., page. 107.  Simply put, the evidence falls quite short of establishing “The Three Certainties”.

66.
Similarly, although the trial judge suggested that there could be a cause of action for breach of fiduciary duty, he never considered any of the requisite elements for establishing a fiduciary relationship, such as peculiar vulnerability, etc..

67.
It is thus respectfully submitted that the trial judge erred by finding that a trust was established in favour of Mr. R. when a trust was never pleaded, let alone established by Mr. R..

V.  ORDER REQUESTED

68.
It is respectfully requested that:


(a)
this appeal be allowed and the Plaintiff-Respondent’s action be dismissed;


(b)
alternatively, that a new trial be ordered;


(c)
the Appellant be awarded costs of the trial and of the Appeal.

ALL OF WHICH IS RESPECTFULLY SUBMITTED
__________________________________________

Solicitor for the Appellants
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