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APPELLANT’S FACTUM

I. ORDER APPEALED FROM 

The Appellant-Defendant, J. S. Findlay, appeals from the decision of the Honourable Mr. Justice D. J. Gordon of the Superior Court of Justice dated October 31, 2005, made at Cambridge, Ontario, which granted summary judgment in favour of the Respondent-Plaintiff, MORTCO in a mortgage action.
II.  NATURE OF THE CASE

1. This case involves the interpretation of the Standard Charge Terms for a mortgage.  The Standard Charge Terms provided that the Appellant [hereinafter, “the Mortgagor”] would be in default under the Mortgage if a “charge” or “encumbrance” arose which would have priority over the Mortgage.  Although the Standard Charge Terms, which were drafted by the Respondent [hereinafter, “the Mortgagee”] contained many definitions, the terms “charge” and “encumbrance” were not defined.

2. The Mortgagor has a business which is totally unrelated to the mortgaged land.  Prior to the execution of the Mortgage, he fell behind in his GST remittances to the Government.   Unbeknownst to him, and presumably the Mortgagee, the GST arrears formed a lien which attached to his real property and which granted the federal Crown “super priority” status.

3. When the Mortgagor later fell behind in payments under the Mortgage, the Mortgagee commenced the usual action claiming payment and possession, etc., based on the arrears of monthly mortgage payments, and not the lien arising from the GST arrears.  The Mortgagor, as permitted by section 23 of the Mortgages Act tendered the amount of arrears owing under the mortgage to cure his default.  However, the Mortgagee declined to accept the payment, taking the position that the lien arising for GST constituted default under the Standard Charge Terms.  On a motion for summary judgment, Justice Gordon agreed, and granted judgment in favour of the Mortgagee.

4. The Mortgagor now appeals, and raises the following issues:


(i)
Whether the Standard Charge Terms, sections 7(a) (11) and (12); 7(d)(2)(b) and 3(b), and Sections 9(a)(1), (3) and (8), are to be interpreted such that the Mortgagor’s arrears of GST arising in respect of his business constituted a “charge” or “encumbrance” and thus formed the basis for default under the mortgage;


(ii)
Whether summary judgment should have been granted in the absence of evidence regarding the surrounding circumstances, conduct and intentions of the parties which would assist in the proper interpretation of the mortgage contract;


(iii)
Whether summary judgment was appropriate given that the Mortgagee had not pleaded in its Statement of Claim that the GST arrears were the basis for the alleged default;


(iv)
If the existence of the lien arising from the GST arrears did not constitute default under the Mortgage, whether summary judgment was appropriate where the Mortgagor had tendered the arrears owing, pursuant to s. 23 of the Mortgages Act; and 


(v)
In the event the main appeal is dismissed, whether leave to appeal the Costs award of Justice Gordon should be granted, and whether the Costs award should be decreased.

III.  FACTS

5. On December 5, 2002, the Mortgagee, as security for a loan of $94, 275.00 to the Mortgagor, registered a Mortgage on the Mortgagor’s home.  The Mortgagor, at the time of the loan, owned and operated (and continues to own and operate) a business known as the “The Sports Bar” and “The Sports Bar Good Eats”.  However, at no time was the loan in respect of the business.  It was simply a typical residential loan-mortgage situation.



Ref:
Charge/Mortgage dated December 5, 2002, Appeal Book and Compendium, Tab 10, pg. 62

6. The Mortgagor was aware, at the time he signed the mortgage, that GST arrears in respect of his business had become due and payable to the Canada Customs and Revenue Agency [”CCRA”], but was unaware of the specific amount.  However, the uncontradicted evidence was that the Mortgagor was not aware that the GST arrears had the potential of forming a lien on the property.



Ref:
Affidavit of J. Findlay, para. 7, Appeal Book and Compendium, Tab 20, pg. 114

7. Counsel for the Mortgagee chose not to cross-examine the Mortgagor in advance of the summary judgment motion.

8. The lawyer who acted for the Mortgagee in the placement of the mortgage, practised in Peterborough, where the mortgaged property is located, and was aware that the defendant was carrying on a business which would involve the collection of GST.   At no time did the lawyer request the defendant to provide him with a consent to the release of information regarding the GST remittance account.  Furthermore, there is no evidence from the Mortgagee as to what, if any, searches or inquiries were conducted with respect to liens.



Ref:
Affidavit of J. Findlay, para. 8 - 10, Appeal Book and Compendium, Tab 20, pg. 114-115. 

Default, Legal Proceedings, and Curing
9. In December, 2004, the Mortgagor went into default on the mortgage when a regular payment was returned for non-sufficient funds.  The Mortgagee’s letter of March 10, 2005 regarding mortgage arrears, however, referred only to arrears of principal and interest, and never mentioned the amounts owing to CCRA.   Apparently, the Mortgagee did not know of the GST arrears.   Clearly, the basis for the default was simply the recent non-payment of the monthly amounts due.



Ref: 
MORTCO letter, March 10, 2005, Appeal Book and Compendium, Tab 12, pg. 74

10. The Mortgagee issued a Statement of Claim in respect of the mortgage default on March 23, 2005.

Ref: 
Statement of Claim, Appeal Book and Compendium, Tab 6, pg. 33

11. The Mortgagee issued a Notice of Sale on April 7, 2005.  The Notice stated that, “...default has been made in payment of the monies due under a certain mortgage dated the 5th day of December, 2002.”  The Notice of Sale makes no reference to default based on GST arrears or a related lien, charge, encumbrance etc..



Ref:
Notice of Sale, Appeal Book and Compendium, Tab 14, pg. 87

12. On April 14, 2005, CCRA wrote the Mortgagee advising of its claim in respect of the GST arrears.



Ref:
Letter, CCRA to MORTCO, April 14, 2005, Affid. of C. G., Ex. I, Appeal Book and Compendium, Tab 15, pg. 90

13. It appears, based on Sheriff certificates produced by the Mortgagee, that writs in favour of CCRA were first issued December 17, 2003, over a year after the defendant executed the mortgage.  CCRA did not register a Notice of Lien until June 1, 2004.  Furthermore, there is no indication as to what time period the GST arrears claim were in respect of, and there is no verification of the accuracy of the CCRA claims.   GST payable is due within 30 days of the quarter in which it is collected or collectable.  There is no evidence as to the precise amount owing at the time of the execution of the mortgage. 



Ref:
Sheriff Certificate, Appeal Book and Compendium, Tab 13, pg. 76

Reasons for Judgment, para. 5, Appeal Book and Compendium, Tab 4, pg. 14

14. On May 19, 2005, the Mortgagor’s solicitor inquired as to what amount was required to put the mortgage into good standing.  On May 20, 2005, the Mortgagee’s solicitors advised that the required sum was $7,863.82.  The Mortgagee’s solicitors also now requested proof that the GST arrears had been paid in order to put the mortgage in good standing.



Ref:
Affidavit of J. Findlay, para. 4, Appeal Book and Compendium, Tab 20 , pg. 113-14



Ref:   
Letter, J. H. to G. L., May 19, 2005, Appeal Book and Compendium, Tab 16 , pg. 96



Ref.
Letter, G. L. to J. H., May 20, 2005, Appeal Book and Compendium, Tab 17, pg. 99



Ref:
Reasons for Judgment, par. 13, Appeal Book and Compendium, Tab 4, pg. 17

15. Although the Mortgagee’s solicitor had known about CCRA’s claim for GST arrears and priority since April 14, 2005, the Mortgagee’s solicitor’s letter of May 20, 2005 marked the first instance in which the GST issue had been communicated to the Mortgagor.



Ref:
Affidavit of J. Findlay, para. 4, Appeal Book and Compendium, Tab 20, pg. 113

16. The Mortgagor paid $7,863.82, being the arrears of principal and interest, to the Mortgagee on May 24, 2005, as instructed by the Mortgagee’s solicitors.  The funds were deposited into the Mortgagee’s solicitors’ trust account.  However, on June 2, 2005, the Mortgagee’s solicitors delivered a cheque in the same amount back to the Mortgagor’s solicitor.  The Mortgagee was now taking the position that the G.S.T. arrears owing to CCRA must be paid in full as well.



Ref:
Affidavit of J. Findlay, para. 5, 6, Appeal Book and Compendium, Tab 20, pg.  114.

17. The Mortgagor filed a Statement of Defence on June 16, 2005, and the Mortgagee filed a Reply on July 14, 2005.  



Ref:
Statement of Defence, Appeal Book and Compendium, Tab 8, pg. 48




Reply, Appeal Book and Compendium, Tab 9 , pg.  54

18. The Mortgagee never issued a fresh Notice of Sale indicating that the basis for the alleged default was the GST arrears.


Ref:
Affidavit of J. Findlay, para. 11, Appeal Book and Compendium, Tab 20, pg. 115

19. A Notice of Action was filed by the Mortgagor, as plaintiff in a separate proceeding, on June 6, 2005.  The Mortgagor’s action sought a declaration that the Mortgage was in good-standing, and further sought an injunction to restrain the power of sale proceedings.  



Ref:
Notice of Action, Appeal Book and Compendium, Tab 18, pg. 100

20. The Mortgagee moved for, and on October 31, 2005, was granted, summary judgment.

The Standard Charge Terms
21. While the Mortgagee’s Statement of Claim relied upon the default of the monthly payments as the basis for the Mortgagee’s action, it was only in the Reply that the GST arrears were mentioned.  In the Reply, the Mortgagee relied upon the following “Promises of the Borrower” in the Standard Charge Terms as the source for default:

S. 7.a (11):  to pay any money which, if not paid, would result in a default under any charge or encumbrance having priority over this mortgage or which might result in the sale of land if not paid;

S. 7.a (12):  to pay and cause to be discharged any charges or encumbrances which are not permitted by the lender under this mortgage.  [emphasis added]



Ref:
Standard Charge Terms, Appeal Book and Compendium, Tab 11, pg. 64




Reply, para. 12 - 13, Appeal Book and Compendium, Tab 9, pg. 58

22. The Mortgagee also relied upon the following declarations in paragraph 7 of the Standard Charge Terms:  


7.d.(2) the borrower’s title to the land is subject only to:



....



(b)
any unregistered charges and encumbrances that the lender has agreed to in writing;


7.d.(3) subject to Subsection 2), the borrower:



...



(b)
has no knowledge of any other claim against the land...   [emphasis added]

Ref:
Standard Charge Terms, Appeal Book and Compendium, Tab 11, pg. 66




Reply, para. 12 - 13.

23. There were no other Standard Charge Terms relied upon by the Mortgagee in its allegation that the Mortgagor remained in default under the mortgage with respect to the GST arrears.

24. The Mortgagee also relied on the following Standard Charge Terms which ostensibly constituted default:


9(a)(1) the borrower breaks any of his promises;


9(a)(3) the borrower does not pay any installment as and when due; and 

9(a)(8) the Defendant does not discharge any judgment registered in the Land Registry Office against the land within 30 days after receiving notice of its registration.



Ref:
Standard Charge Terms, Appeal Book and Compendium, Tab 11, pg. 69




Reply, para. 13

25. While the “Interpretations” section (s.1) of the Standard Charge Terms provided many definitions, there were no definitions for the terms “charge”, “encumbrance” or “claims”.



Ref.:
Standard Charge Terms, Appeal Book and Compendium, Tab 11, pg. 64

26. The “Interpretations” section included, at para. 1(ab), a definition of “taxes” which included taxes, rates and assessments payable in connection with the mortgage, the land or its use and occupation, etc., but did not include “the lender’s income tax”.   There was also a promise to “to pay all taxes as they fall due”.   There was also an extensive clause (s. 8) with respect to the payment of land taxes.  However, there was no mention whatsoever of G.S.T, either expressly or by implication, anywhere in the Standard Charge Terms.  The entire Standard Charge Terms pertained only to the land, and the land taxes arising in relation thereto.  There was nothing whatsoever that pertained to the Mortgagor’s business activity, which was in all respects completely separate from the use and occupation of the land.  

Ref:
Standard Charge Terms, Sections 1(ab), 7(a)(g), Appeal Book and Compendium, Tab 11, pg. 65

27. There was no evidence that either of the parties considered, at the time the mortgage was executed, or prior to the Notice of Sale, that G.S.T. arrears were a “charge”, “encumbrance” or “claim” as used in the Standard Charge Terms.  In fact, as noted, the Mortgagor’s evidence (the only evidence on the point) is that although he was aware that GST arrears had become due and payable, he was not aware of the specific amount owing.  He was also not aware that the arrears formed or had the potential of forming a lien on the property.



Ref:
Affidavit of J. Findlay, para. 7, Appeal Book and Compendium, Tab 20 , pg. 114

28. There was thus no evidence from the Mortgagee confirming or supporting an understanding that amounts payable to third parties such as GST arrears (being unrelated to the land but which could potentially, possibly become a lien on the land) would be encompassed by sub-sections 7(11) or (12) of the Standard Charge Terms.

The Motion Judge’s Ruling
29. The learned Motions Judge was of the view that the sole issue was whether default on the mortgage occurred as a result of non-payment of GST and employee deductions owing, but not remitted, by the Mortgagor at the time the Mortgage was advanced.


Ref:
Reasons for Judgment, para. 1, 19, Appeal Book and Compendium, Tab 4 

30. The learned Motions Judge was of the view that a determination as to whether default occurred required consideration of certain other provisions in the Standard Charge Terms, other than those pleaded and relied upon by the Mortgagee.  Namely, the judge had regard to Standard Charge term 7.a.1 (that the borrower promised “to at all times have good and valid title in fee simple to the land free of all encumbrances and claims other than those expressly permitted by the lender.”);  7.d.2.a. (that the borrower declared that the land was subject only to those charges and encumbrances that were expressly permitted by the lender);  and  7.d.3.a (that the borrower declared that  he has not given any other charge or encumbrances against the land).  The motions judge further delineated for consideration a term not relied upon by the Mortgagee, namely, 9(a)(11) (that the default occurs if the lender discovers that any information supplied [by the borrower] is false or misleading in any material way.


Ref:
Reasons, para. 21, Appeal Book and Compendium, Tab 4, pg. 21



Reply, para. 12 - 13, Appeal Book and Compendium, Tab 9, pg. 58

31. However, these clauses were never pleaded or relied upon by the Mortgagee.

32. The Motions Judge, at para. 20, was also “satisfied on the evidence presented” that the parties intended the mortgage to be a first charge.  However, with respect, there was no such evidence.  The learned Motions Judge, at para. 10, found that the CCRA had a priority claim against the Mortgagor’s property to the extent of the amount owing to it on December 5, 2002 (the day of the execution of the Mortgage), and, therefore, the Mortgagee did not obtain a first charge upon registration of the mortgage.  However, as noted, the CCRA writs were not issued until a year later, and the CCRA lien was not registered until June, 2004.

33. In any event, the Motions Judge granted summary judgment in favour of the Mortgagee, on the basis that the Mortgage was in default as a result of the lien accruing in favour of the CCRA with respect to GST arrears.  The Motions Judge permitted the Mortgagee to amend its Statement of Claim nunc pro tunc to plead this ground as the basis for the Mortgagor’s default.



Ref:
Reasons, para. 30, 44, Appeal Book and Compendium, Tab 4, pg. 24,28

34. The Motions Judge ordered costs payable on a solicitor and client basis, based on a provision in the Mortgage, in the amount of $ 9,523.75.



Ref:
Endorsement as to Costs, Appeal Book and Compendium, Tab 5, pg. 30

IV.  ISSUES, LAW AND ARGUMENT
Issue (i):
Whether the Standard Charge Terms, sections 7(a) (11) and (12); 7(d)(2)(b) and 3(b), and Sections 9(a)(1), (3) and (8), are to be interpreted such that the mortgagor’s arrears of GST constituted a “charge” or “encumbrance” and thus formed the basis for default under the mortgage

35. If there is any ambiguity in the terms used in a contract, the words of the documents should be construed against the party which drew it.

Manulife Bank of Canada v. Conlin, [1996] 3 S.C.R. 415, at para. 8 (S.C.C.)



Appellant’s Book of Authorities, Tab 1, p. 9

36. Where there is ambiguity in the mortgage, such ambiguity must be resolved in favour of the mortgagor.  It is submitted that the right to accelerate for full payment of the mortgage, where the default is other than payment of principal and interest, must be clearly and expressly provided for in the mortgage document or standard charge terms.

Boyer v. Fox (1980), 29 O.R. (2d) 330 (H.C.J.), at para. 9.



Appellant’s Book of Authorities, Tab 2, p. 3

37. It may be the case, depending on the wording of a mortgage, that where there is a covenant to pay taxes to a third party, default in doing so may constitute a default in payment under the mortgage.  However, it is respectfully submitted that that is not the case here, as, unlike the situation in Royal Trust Corp v. 880185 (relied upon by the Motions Judge), it is ambiguous as to whether the failure to remit personal G.S.T. arrears, which have no relationship to the land in question, constitutes default under the mortgage.

Royal Trust Corp. of Canada v. 880185 Ontario Ltd. (April 28, 2005 (Ont. C.A.), at par. 28)



Appellant’s Book of Authorities, Tab 3, p. 9

38. The learned Motions Judge erred in finding that the Mortgagor was in default upon the inception of the mortgage because (presumably, although not stated by the Motions Judge) the CCRA Lien arising from the GST arrears was a “charge” or “encumbrance” as contemplated by the Standard Charge Terms.  

39. The Motions Judge, at para. 22, stated, “The arrears owing to the agency are clearly an encumbrance as set forth in the legislation [the Excise Tax Act, the Income Tax Act]”.  Indeed, throughout paragraphs 22 and 23, the Motions Judge focuses on the taxation legislation.  At para. 43, he found it “determinative”.  However, with respect, it is not taxation legislation which governs the relationship between the Mortgagee and the Mortgagor, it is the Mortgage contract itself, including the Standard Charge Terms.  The CCRA Lien may well have been a super-prioritized lien under the legislation, but that is not the issue.  The issue is whether it can be said with any reasonable certainty that the Mortgage contract between the parties contemplated that such a lien, which was invisible to both parties at the time of the Mortgage’s execution, and which was based on business activity and totally unrelated to the land, was a “charge” or “encumbrance” within the meaning of the Standard Charge Terms.

40. The Mortgagee, which drafted the Standard Charge Terms, saw fit to delineate a list of definitions longer than the Alphabet itself.  However, the terms “charge” or  “encumbrance” were not included in the definitions.  The Mortgagee was able to consider and define the term “taxes”, but did not include GST therein.  The only taxes contemplated were obviously the usual real property taxes.

41. A central error by the Motions Judge was to use the taxation legislation, and not the contract, as the basis for determining whether the Mortgagor was in default.  There was no evidence regarding the intention of the parties, which, given the lack of precision and ambiguity in the Standard Charge Terms, would be critical in determining the actual obligations under the Mortgage contract.  In the absence of such evidence, a trial was needed to interpret this document.

42. The issue of the impact of GST arrears is an important one, for both lender and borrower.   A lender can find its security substantially diminished when a floating, invisible cloud of GST arrears suddenly materializes in the form of a lien filed by CCRA.  The borrower, on the other hand, should the GST arrears be considered to be a “charge” or “encumbrance”,  will find himself in default under the Mortgage when as little  as $10.00 in his business GST remains unremitted only one day after it is due.

43. Such onerous consequences should be spelled out, and mutually agreed upon.  That was not done here.  There were no definitions of the key terms.  

44. There were no contextual indicators to suggest, with any reasonable certainty, that the Standard Charge Terms contemplated that a Mortgagor could lose his home if he was not up to date with his business’ GST remittances.

45. The learned Motions Judge further erred when he found, at para. 25, that the Mortgagor’s “covenant to obtain a discharge of the encumbrance of Canada Revenue Agency is comparable to the obligation to pay municipal taxes, a covenant which can also be found in the standard charge terms.”   The Motions Judge relied upon the Royal Trust decision for this proposition.  

46. First of all, with respect, there was no specific covenant to obtain a discharge of the CCRA encumbrance.  Secondly, while municipal taxes were dealt with extensively in the Standard Charge Terms, GST arrears were not mentioned at all.  Thirdly, municipal taxes accrue directly in relation to the land, which is why they are so prominent in the Standard Charge Terms.  GST arrears, on the other hand, accrue in respect of a mortgagor’s business.  They have no relationship to the land.  While the Government has implemented the “super priority” lien as the mechanism for recovery of the GST arrears, this does not change the fact that the GST arrears themselves having nothing to do with land.

47. The situation at bar is therefore quite different from the situation in Royal Trust v. 880185 Ontario Ltd..  That case involved a clear undertaking by the Mortgagor to pay taxes “upon the Lands or in respect thereof”.  There was an express obligation to pay a third party.  In the case at bar, there was none.
48. Given this absence of a relationship between the GST arrears and the land, it simply cannot be said with any certainty (and there was no evidence in the case at bar) that the parties intended or even contemplated that the Mortgagor would be in default under the Standard Charge Terms should he be in arrears of GST remittances.  There was no evidence whatsoever that the parties were ad idem on this matter, and it is unfair to conclude on the language of the contract that such an agreement was reached.  There was no evidence of such an interpretation.
49. It is submitted that there was a triable issue as to whether a failure to pay GST arrears constituted a default under the Mortgage.  The Standard Charge Terms are quite ambiguous in this respect, and there was no evidence from the Mortgagee regarding the parties’ understanding of the contractual obligation, if any, to ensure that GST remittances do not fall into arrears.  As noted, taken to its logical end, the Mortgagee’s position could result in a mortgagor being in a “default” under his or her mortgage for failure to pay business G.S.T. remittances of only $10.00.   If such an onerous obligation, with such serious attendant consequences, was intended, it would have to be expressly and clearly spelled out.  Here, it was not even mentioned.

Issue (ii)
Whether summary judgment should have been granted in the absence of evidence regarding the surrounding circumstances, conduct and intentions of the parties which would assist in the proper interpretation of the mortgage contract
50. The relevant rules regarding summary judgment are as follows:

20.0[1](1) A Plaintiff may, after the defendant has delivered a statement of defence or served a notice of motion, move with supporting affidavit material or other evidence for summary judgment on all or part of the claim in the statement of claim.

20.02 An affidavit for use on a motion for summary judgment may be made on information and belief as provided in subrule 39.01(4), but on the hearing of the motion an adverse inference may be drawn, if appropriate, from the failure of a party to provide the evidence of persons having personal knowledge of contested facts.

20.04

(1) In response to affidavit material or other evidence supporting a motion for summary judgment, a responding party may not rest on the mere allegations or denials of the party's pleadings, but must set out, in affidavit material or other evidence, specific facts showing that there is a genuine issue for trial.

(2) Where the court is satisfied that there is no genuine issue for trial with respect to a claim or defence, the court shall grant summary judgment accordingly.

(3) Where the court is satisfied that the only genuine issue is the amount to which the moving party is entitled, the court may order a trial of that issue or grant judgment with a reference to determine the amount.

51. On a motion for summary judgment, the court is required to take a "good hard look" at the evidence in determining whether or not there is a genuine issue for trial. Before granting summary judgment, the court must be satisfied that the evidence on the motion establishes that there is no genuine issue of fact which requires a trial for its resolution. Where there is a genuine issue of credibility regarding a material fact, summary judgment should not be granted. 

Guarantee Co. of North America v. Nuytten (April 24, 1998 Wein J. (Ont. Gen. Div.), at para. 17 citing Aguonie v. Galion Solid Waste Material Inc., (1998), 156 D.L.R. (4th) 222 (Ont. C.A.)] Irving Ungerman Ltd. v. Galanis (1991), 4 O.R. (3d) 545 (Ont. C.A.); and 1061590 Ontario Ltd. v. Ontario Jockey Club (1995), 21 O.R. (3d) 547 (Ont. C.A.) at 557.



Appellant’s Book of Authorities, Tab 4, p. 17

52. Even in cases where it has been argued that there is no obvious ambiguity or doubt arising from the language of the agreement, in some circumstances, courts may look to evidence of the surrounding circumstances which include documents and subsequent conduct, to assist in the proper interpretation of the contract.   In such circumstances, it is inappropriate to grant summary judgment.

Montreal Trust Co. of Canada v. Birmingham Lodge Ltd. (1995), 24 O.R. (3d) 97 (Ont. C.A.) at para. 21 



Appellant’s Book of Authorities, Tab 5, p. 14, 

Guarantee Co. of North America v. Nuytten, supra, para. 19, 22, Tab 4

53. Summary judgment is appropriate only where the motion judge is satisfied that a trial is clearly unnecessary.  A summary motion is not a substitute for a trial, even where the material produced on the motion virtually duplicates the evidence that will be available for trial. Even if a motion judge may be as well‑positioned to address the merits of a claim as the eventual trial judge, he or she cannot move beyond the limited role assigned under Rule 20.04(2).  Summary judgment therefore is not appropriate where there is a triable issue regarding the interpretation of an important term of a contract.

Bartlett v. Bartlett (February 3, 2005 Templeton J. (Ont. S.C.J.), at para. 18, 33 - 35



Appellant’s Book of Authorities, Tab 6, p. 5, 7

54. Summary judgment should not be granted where there is a triable issue as to the true intention of the parties, where such a determination of the issue will involve assessing the credibility of the evidence of both parties. It is not the function of the motions judge to weigh the evidence and in turn make findings of fact. That function is reserved to the trial judge. 

Clara Industrial Services Ltd. v. Niagara Falls Bridge Commission (December 13, 2004 Henderson J. (Ont. S.C.J.)), par. 28


Appellant’s Book of Authorities, Tab 7, p. 5



GMAC Leasco Ltd. v. 1348259 Ontario Inc. (February 16, 2005 Wilton‑Siegel J. (Ont. S.C.J.))



Appellant’s Book of Authorities, Tab 8

55. It is further submitted that summary judgment should not be granted where there is a triable issue regarding whether there was a default under the mortgage, and whether said default entitled the Mortgagee to claim for accelerated principal and interest.

Morguard Trust Co. v. Raymond Moore (December 16, 1980 (Ont. S.C.)



Appellant’s Book of Authorities, Tab 9

H & S Bookspan Investments Ltd. v. Axelrod  (August 22, 1984 Montgomery J. (Ont. H.C.J.))



Appellant’s Book of Authorities, Tab 10

Bank of Montreal v. Davis (June 2, 2004 Fragomeni J. (Ont. S.C.J.))



Appellant’s Book of Authorities, Tab 11

Issue 
(iii)
Whether summary judgment was appropriate given that the Mortgagee had not pleaded in its Statement of Claim that the GST arrears were the basis for alleged default
56. It is submitted that it is inappropriate to grant summary judgment on a matter not pleaded.  The Motions Judge erred in granting judgment based on facts not pleaded in the Statement of Claim, and further erred in granting leave to the Mortgagee to amend its Statement of Claim nunc pro tunc.

475920 Ontario Ltd. v. Forty Gerrard Apartments Ltd. (March 1, 1994 Mandel J., at para. 38 (Ont. Gen. Div.)



Appellant’s Book of Authorities, Tab 12, p. 11

Flynn v. Canadian General Insurance Co. (1985), 2 C.P.C. (2d) 146 (N.B.Q.B.)



Appellant’s Book of Authorities, Tab 13, p. 5

Issue
(iv)
If the existence of the lien arising from the GST arrears did not constitute default under the Mortgage, whether summary judgment was appropriate where the Mortgagor had tendered the arrears owing, pursuant to s. 23 of the Mortgages Act
57. Default leading to the use of a power of sale can be remedied at any time up to a sale of the property.  Section 23 of the Mortgages Act provides mortgagors with an opportunity to cure their default after an action has been commenced.  The section states:

Relief after action commenced

      23. (1) Despite any agreement to the contrary, where default has occurred in making any payment of principal or interest due under a mortgage or in the observance of any covenant in a mortgage and under the terms of the mortgage, by reason of such default, the whole principal and interest secured thereby has become due and payable, in an action for enforcement of the rights of the Mortgagee or of any person claiming through or under the Mortgagee, the mortgagor, upon payment into court of the sum of $100 to the credit of the action as security for costs, may apply to the court and, conditional upon performance of such covenant or upon payment of the money due under the mortgage, exclusive of the money not payable by reason merely of lapse of time, and upon payment of the costs of the action, the court,

         (a)    shall dismiss the action if judgment has not been recovered; or

         (b)    may stay proceedings in the action, if judgment has been recovered and if no sale or recovery of possession of the land or final foreclosure of the equity of redemption has taken place.

Idem

      (2) Despite clause (1) (b), where judgment has been recovered and recovery of possession of the land has taken place, the court may stay proceedings in the action upon the application of a person added as a party in the master’s office, made under subsection (1) within ten days after service of notice of the judgment has been made upon the person.

Subsequent default

      (3) Where proceedings have been stayed under clause (1) (b) or under subsection (2) and default again occurs under the mortgage, the court upon application may remove the stay.  R.S.O. 1990, c. M.40, s. 23.

58. It is submitted that the acceptance of the mortgagor’s payment of arrears, even when done on a “without prejudice” basis, will cure the default where the Notice of Sale was brought solely in respect of arrears in principal and interest.  Where there are triable issues raised with respect to a default under a mortgage, collateral agreement, settlement agreement or promissory estoppel, summary judgment should not be granted.

Re Tjioe and Holman (1975), 8 O.R. (2d) 425 (Ont. H.C.J.)
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Capro Investments Ltd. v. Tartan Development Corp. (February 11, 1998 Aitken J. (Ont. Gen.Div.), at para. 21, 23-24; 34 - 37.



Appellant’s Book of Authorities, Tab 15, p. 10, 14

59. Furthermore, it has been held that if a Mortgagee wishes to further rely upon an additional or alternative alleged breach constituting default, a fresh Notice will be required.

Re Botiuk and Collison (1979), 26 O.R. (2d) 580 (Ont. C.A.), para. 31.



Appellant’s Book of Authorities, Tab 16, p. 20

60. The Mortgagor tendered the arrears of principal and interest stated to be owing in the Notice of Sale.  Summary judgment, therefore, should not have been granted in the face of such a tender, and in the face of a triable issue as to whether the Mortgagee was estopped from proceeding with its action in view of its initial acceptance of the Mortgagor’s payment.   The stated default, being arrears of monthly payments under the Mortgage, was rectified.  Thus, if this Honourable Court finds that summary judgment should not have been granted based on the GST arrears, it is submitted that the Mortgagor’s curing of the only other ground for default obviates the granting of summary judgment.

Issue
(v)
In the event the main appeal is dismissed, whether leave to appeal the Costs award of Justice Gordon should be granted, and whether the Costs award should be decreased.

61. The costs of and incidental to a proceeding or a step in a proceeding are, subject to the provisions of a statute or the rules of court, in the discretion of the court and the court may determine by whom and to what extent the costs shall be paid: Courts of Justice Act, R.S.O. 1990 c. C-43, s. 131(1); rule 57.01 of the Rules of Civil Procedure. As a general proposition, where there is a contractual right to costs the court will exercise its discretion so as to reflect that right. However, the agreement of the parties cannot exclude the court's discretion; it is open to the court to exercise its discretion contrary to the agreement. The court may refuse to enforce the contractual right where there is good reason for so doing -- where, for instance, the successful mortgagee has engaged in inequitable conduct or where the case presents special circumstances which renders the imposition of solicitor and client costs unfair or unduly onerous in the particular circumstances.

Bossé v. Mastercraft Group Inc. (1995), 123 D.L.R. (4th) 161, at para. 64 (Ont. C.A.) [leave to appeal to S.C.C. refused (1995)  126 D.L.R. (4th) vii (note) (S.C.C.)]


Appellant’s Book of Authorities, Tab 17, p. 18 - 20.

62. It is submitted that it would be unfair under the circumstances to impose the significant costs award on top of the Judgment granted, as the Mortgagor was never aware that his business GST arrears could entitle the Mortgagee to exercise a Power of Sale over his home.

V.  ORDER REQUESTED

63. That the Appeal be allowed, and that the Judgment granted by the Honourable Justice Gordon be vacated, with costs of the appeal and motion below payable to the Appellant on a substantial indemnity scale in accordance with Rule 20.06.   In the alternative, if the Appeal is dismissed, that the Costs award granted by Justice Gordon be vacated or decreased.

ALL OF WHICH IS RESPECTFULLY SUBMITTED

___________________________________________________

Solicitor for the Defendant (Appellant)
